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ORN IN 1900 at Hagler, Alabama, Mr. Justice T. Frank Hobson moved at an 

early age to Jacksonville, Florida, where his father, the Reverend Dr. W. A. 
Hobson, was pastor of the First Baptist Church. He received his preparatory 
education in the public schools of Jacksonville, Marion Military Institute (Ala- 
bama), and Mars Hill Junior College (N.C.). He was graduated from Wake 
Forest College with the Bachelor of Arts degree in 1922, and from the College 
of Law at Stetson University with the Bachelor of Laws degree in 1924. He was 
awarded the degree of Doctor of Laws by Stetson University in 1951. In 1954, 
he received Stetson’s Distinguished Service Award. 


Upon his admission to the Bar of Florida in 1924, Judge Hobson practiced 
law in Jacksonville and St. Petersburg until his appointment as County Judge 
of Pinellas County in August, 1927. 


In 1928, he was elevated to the circuit bench in the Sixth Judicial Circuit, 
becoming the youngest judicial officer in the United States to preside over a 
court of general jurisdiction. He served as Circuit Judge for over twenty years, 
until on April 6, 1948, he was appointed to the Supreme Court of Florida to 
succeed Mr. Justice Rivers Buford. He became Chief Justice in 1953, but was 
obliged to resign from the post during that year for reasons of health, resuming 
his duties as a justice. 


| 
RES 


LEO SHEINER vs. THE STATE OF FLORIDA, etc. 


The disciplinary proceedings pending 
against Leo Sheiner were instituted in 
the Circuit Court of Dade County pur- 
suant to the provisions of Sections 
454.24-454.28 Florida Statutes. The 
disciplinary procedure provided by 
Article XI of the Integration Rule of 
The Florida Bar was not utilized. Thus, 
The Florida Bar was not directly in- 
volved in this matter. 

However, Sheiner sought to have the 
statutory proceedings brought in the 
Circuit Court dismissed upon the 
ground that the Integration Rule pro- 
vided the sole and exclusive method of 
disciplinary procedure. When the chan- 
cellor declined to dismiss the statutory 
proceedings, Sheiner instituted original 
prohibition proceedings in the Supreme 
Court of Florida. The Supreme Court 
directed The Florida Bar to participate 
in the prohibition suit as amicus curiae. 
The Florida Bar filed a brief and pre- 
sented oral argument. The Supreme 
Court sustained the position taken by 
The Florida Bar that the disciplinary 
proceedings were cumulative and con- 
current methods of procedure by dis- 
missing the prohibition suit. 

Vincent C. Giblin, Circuit Judge, en- 
tered a final decree disbarring Leo 
Sheiner, who prosecuted an appeal to 
the Supreme Court. The American Bar 
Association and the National Lawyers 
Guild petitioned the Supreme Court for 
leave to participate in the appeal as 


amicus curiae, and the court granted 
such petitions. 

The Supreme Court of Florida then 
invited The Florida Bar to participate 
in the appeal, stating in part, as fol- 
lows: 

“This case involves proceedings 
against a member of The Florida Bar 
in a disciplinary matter. The Florida 
Bar constitutes an agency of the Su- 
preme Court. It appears that the 
matters involved are of first impres- 
sion and are of extreme importance. 
Therefore, we are inviting The Flor- 
ida Bar to participate in these pro- 
ceedings to the extent of filing a 
brief as Amicus Curiae in this case.” 

The appropriate officials of The Flor- 
ida Bar concluded after careful consid- 
eration and study that the brief filed 
on behalf of the American Bar Asso- 
ciation accurately and succinctly pre- 
sented the views of The Florida Bar, 
and probably could not be improved 
upon by The Florida Bar. Therefore, 
pursuant to the invitation of the Su- 
preme Court, an appearance on behalf 
of The Florida Bar, as Amicus Curiae, 
was filed in the proceedings, wherein 
The Florida Bar (with the consent and 
approval of the American Bar Associ- 
ation) adopted and joined in the brief 
filed on behalf of the American Bar 
Association. 

The cause was set for oral argument 
before the Supreme Court on April 6th. 


patentable ideas of merit. 


ATTORNEYS: 


No doubt you are continuously confronted with clients with 
The inventors may not have the 
means to pursue the idea or an outlet for the product. 

We have a plan to develop such situations on a practical 
basis by close co-operation with inventor's counsel. 
Patent Research Bureau, Inc., 308 Coachman Building, Clearwater, 
Florida, operated by former textile manufacturing executive. 


Contact 


THE FLORIDA BAR JOURNAL 


| 


Florida. 


Recently elected Chairman of the Circuit Judges’ Con- 
ference is distinguished Circuit Judge C. E. Chillingworth, 
a native of West Palm Beach. Chillingworth served as 
County Judge of Palm Beach County, 1921-23, and became 
a Circuit Judge in the 15th Circuit in 1923 at the age of 26. 
He was chairman of the first Circuit Judges’ Conference, 
formally organized in 1939, and served until the outbreak 
of World War II, when he returned to Naval service. He now 
holds the rank of Commander. He is currently serving a 
three-year term as a member of the Judicial Council of 


Legislative Recommendations of the 
Circuit Judges Conference 


Daytona Beach, Fla., Jan. 21, 1955 


1. Revision of Sec. 250.50, so as to 
require that the exemptions afforded 
a member of the Florida National 
Guard be limited to one “while on ac- 
tive duty,” rather than to one merely 
“during his active membership.” 

2. Repeal of F. S. 702.02 as last 
amended at the 1953 Session. 

3. Revision of F. S. 59.01 and F. 8. 
59.15, concerning appeals, so that the 
same general procedure shall be ap- 
plicable to all appeals from all courts. 

4. Revision of F. S. Sec. 66.06(2), 
relating to compensation for commis- 
sioners in partition suits, to eliminate 
the words “not exceeding $3.00 per day 
for each day actually employed.” 

5. The amendment of F. S. 54.05 re- 
lating to the withdrawal of funds paid 
into the registry of the Court, so as to 
strike the following: “by the judge, 
or one of the judges, of said court, re- 
spectively, in term or in vacation, and 
countersigned.” 

6. A study of legislation by the At- 
torney General so that certain obsolete 
court files, records and exhibits may be 
destroyed by authority of the court, 
after such records shall have been 
microfilmed, if the court shall so di- 
rect. 

7. Legislation to provide that the 
taxation of the costs of depositions, 
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photographs, x-rays, maps and sketches, 
be allowable as taxable costs, in the 
discretion of the court. 

8. Legislation to provide that the 
costs of the reporter for per diem serv- 
ices, transcribing proceedings of the 
court and depositions shall be taxable 
as costs, in the discretion of the court. 

9. Legislation to provide that the 
County Judge’s Court, rather than the 
Circuit Court, shall have full jurisdic- 
tion for the restoration of sanity to 
incompetent persons. 

10. Legislation to authorize Proba- 
tion officers or others engaged in so- 
cial welfare to handle the problem of 
family or child support and the en- 
forcement of the same be referred to 
the Attorney General for investigation 
and report back to this body at its 
next Conference. 

11. Legislation to authorize a state- 
wide census, or a local census, for 1955. 

12. That Jurors be allowed Five 
Cents (5c) per mile each day traveled 
to and from the Court House. 

18. That the pay of Jurors be in- 
creased to $8.00 per day. 

14, That the Ninety (90) Day di- 
vorce statute be amended to require 
residence of at least one (1) year in 
this State. 
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Summary of Actions of the House of Delegates 


of the American Bar Association 


Mid-Year Meeting, Chicago, 
Feb. 21-22, 1955 


Personalities 

E. Smythe Gambrell of Atlanta was 
‘nominated for the Presidency. The elec- 
tion will be held in August at the Phila- 
delphia annual meeting. 

John C. Satterfield of Jackson, Mis- 
sissippi, was nominated to the Board 
of Governors from the fifth circuit. 


Report of the President 

President Loyd Wright reported on 
the expanding program of the Associa- 
tion since its occupancy of the Ameri- 
can Bar Center. He told of his appear- 
ance before the Senate Judiciary Com- 
mittee in support of the pending legis- 
lation to increase judicial and Congres- 
sional salaries (since enacted) and 
also the bill to invite the Chief Justice 
to make an annual report to Congress 
on the federal judiciary. 

The President told of appointing a 
special Bar-Press Conference Commit- 
tee to consider the controversy over 
Canon 35, prohibiting courtroom pho- 
tography. He said the conference group, 
under the chairmanship of Richard P. 
Tinkham, ABA public relations chair- 
man, is scheduled to hold its first meet- 
ing in early April. He reported on the 
action of the Ford Foundation in mak- 
ing a grant of $200,000 to finance a 
pilot study of the administration of 
criminal justice. 


Bar Center Finance Program 

Albert Jenner, Jr., of Chicago, fi- 
nance chairman of the American Bar 
Foundation, reported the Bar Center 
fund total to be $1,728,000 as of Feb. 
22, the closing date of the “bricks and 
mortar” campaign. In the final tally, 
29 states and territories exceeded their 
quotas. 
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Korean Legal Center Project 

Robert G. Storey of Dallas, Tex., 
chairman of the Research and Library 
Committee of the Foundation, reported 
that of more than 50 proposed research 
projects submitted to the committee, 
five had been approved: criminal jus- 
tice study, annotation of model corpora- 
tion act, the “Encyclopedia of Free- 
doms’”—a compilation of the origins of 
our constitutional government—a re- 
study of the Canons of Ethics, and the 
“Korean Legal Center” project. The lat- 
ter was characterized as a move to 
“mobilize the legal profession to aid in 
the fight against Communism” by as- 
sisting the Republic of Korea, at the 
invitation of President Syngman Rhee, 
to establish the Anglo-American judicial 
and legal system in that country. The 
project will consist of the establishment 
in Korea of a basic library of American 
legal literature, and the exchange of 
members of the legal professions of 
the two countries for study and consul- 
tation. The Foundation is cooperating 
with the U. S. State Department in the 
project, already under way. 


Family Law Section Proposal 

The House approved the recommenda- 
tion of the Committee on Scope and 
Correlation of Work that there be cre- 
ated a new Section of Family Law, pro- 
viding a survey indicates sufficient 
interest. 


Life Tenure for Military 
Appeals Court Judges 

A proposal of the Committee on 
Judicial Selection, Tenure and Com- 
pensation, that the House go on record 
as favoring a pending bill in Congress 
(H. R. 2555) to provide life tenure for 
judges of the U. S. Court of Military 
Appeals during good behavior, was ap- 
proved. Chairman Morris B. Mitchell, 
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Louis Waldman of NYC, center, presented the lawyer’s 


views on press coverage to newspapermen Alexander 
Jones (left) and V. M. “Red” Newton, Jr. (right) at the 
second annual Legal Ethics Institute in Miami. 


of Minneapolis, told of the Committee’s 
successful campaign for enactment of 
the judicial-Congressional salary in- 
crease bill recently passed by Congress. 


Membership at Peak 

Chairman Archibald M. Mull, Jr., of 
Sacramento, Cal. of the Membership 
Committee reported membership of 
the American Bar Association at an 
all-time peak at 54,236 as of Jan. 31. 
He told of plans for a concerted mem- 
bership effort, in cooperation with the 
Junior Bar Conference, during March. 
The House later approved in principle 
a fundamental change in membership 
procedure, involving the elimination— 
in most instances—of approval of mem- 
bership applications by state advisory 
committees. This change will be subject 
to final House action at the annual 
meeting in August. 


House Favors Voluntary 
Social Security 

After hearing the results of a na- 
tion-wide poll showing bar association 
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officials and members strongly in favor 
of social security for lawyers, the House 
voted in favor of an amendment to the 
Social Security Act to provide coverage 
for lawyers “and other professional 
groups that may desire to be included” 
on a voluntary basis. In so doing the 
House approved a formal recommenda- 
tion of the Board of Governors. The 
House action reversed the stand against 
social security taken in 1952. However, 
the proposal for voluntary coverage (as 
distinguished from mandatory inclu- 
sion) is similar to the position which 
has been taken by the American Medi- 
cal Association. At its San Francisco 
meeting last year, the AMA reasserted 
its opposition to mandatory coverage 
for doctors but added that it was “not 
in opposition to the voluntary coverage 
of physicians under the social security 
system.” The poll of state and local 
bar associations on the issue, taken by 
the National Conference of Bar Presi- 
dents, showed bar presidents individu- 
ally favoring social security for lawyers 
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Bide? 


more than four to one (490 to 117). It 
also showed 366 bar associations had 
conducted referendums of their mem- 
bers with this result: favoring inclu- 
sion, 264; opposing, 45. Among asso- 
ciations where action was taken by 
governing boards the result was: favor- 
ing inclusion 51, opposing 6. 


Approve “Ethics in Government 
Commission” 

The House approved a recommenda- 
tion of the Administrative Law Sec- 
tion favoring legislation to establish a 
Commision on Ethics in Government, to 
conduct hearings, study applicable laws, 
and “make specific recommendations 
concerning the improvement, and main- 
tenance at a high level, of the moral 
standards of official conduct of elective 
and appointive officials, officers and 
employes of the United States.” 


Transfer of NLRB Cases Opposed 

Also at the recommendation of the 
Administrative Law Section, the House 
went on record as opposing a bill in 
Congress to tranfer jurisdiction over 
unfair labor practice cases from the Na- 
tional Labor Relations Board to the 
federal district courts. 


Postpone Disciplinary Code Action 

Action was deferred until the annual 
meeting in August on the proposed 
model rules of disciplinary procedure 
drafted by a special ABA committee 
headed by U. S. Judge Orie Phillips of 
Denver. The postponement was to per- 
mit a wider circulation, among inter- 
ested persons and groups, of the pro- 
posed code designed to establish more 
uniform disciplinary procedures in the 
various states. The delay of House ac- 
tion was at the recommendation of the 
Board of Governors, concurred in by 
the special committee. 


Judges’ Age Limit Approved 

The House approved a constitutional 
amendment to require the retirement 
of Supreme Court justices at age 75, 
and the termination of active service of 
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inferior court judges at the same age 
(but leaving them subject to recall). 
The resolution also would disqualify 
a Supreme Court justice, during his 
tenure or within five years thereafter, 
to hold the office of President or Vice- 
President of the U. S. 


Reed-Walter Amendment 

The sharpest debate of the session 
was generated by a recommendation of 
the Jurisprudence and Law Reform 
Committee that the House approve the 
Reed-Walter amendment, by which 12 or 
more states could initiate a U. S. Con- 
stitutional amendment which—if rati- 
fied by three-fourths of the state legis- 


. latures—would become effective with- 


out reference to Congress. After first 
rejecting the amendment, the House 
voted to return the proposal to the Com- 
mittee for further study. 


London Meeting Voted 

For the first time since 1924, the 
ABA will hold part of its annual meet- 
ing outside the U. S. This will occur in 
1957, when there will be a “split”? meet- 
ing in New York and London. The 
House of Delegates approved this ar- 
rangement upon the recommendation of 
the Board of Governors. 


Missing Heirs, Legatees 
or Owners 


Attorneys seldom have time or facilities 
to search for missing or unknown heirs, 
legatees, owners of property, and missing 
links in chains of title. 


Our international organization, estab- 
lished more than thirty-seven years, spe- 
cializes in such investigations, as well as 
searches for missing owners of dormant 
bank accounts, terminated trusts, real 
estate, and leaseholds. 


Our business is conducted upon a con- 
tingent basis; and we cooperate with at- 
torneys under ethical standards, without 
expense to the forwarder. 
solicited. 


W. C. COX & COMPANY 


208 South LaSalle St. Chicago 4, Il. 
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Handling a Case So As To Simplify © 


Effective Review 
Hugh M. Taylor* 


HE FIRST step in a study of the 
effective review by the Supreme 
Court of a judgment or decree of a 
trial court should be at least a casual 
examination of the functions of the 
Supreme Court, its problems and its 
approach to the cases brought before it. 
The number of appeals, the size of 
the records, and the length of “briefs” 
presented to that 
Court are such that 
an almost impossible 
burden of reading is 
placed upon the 
Justices if they are 
to keep the docket of 
the court up-to-date. 
When the basis of 
an appeal is as ob- 
scured as a grain of 
wheat in a bushel of 
chaff, it may some- 
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times be overlooked, or its importance 
not fully appreciated, no matter how 
earnestly the appellate court strives to 
sift it out in the limited time available 
for consideration of the case. Every 
effort should, therefore, be made to 
present a case on appeal on the short- 
est, most concise record consistent with 
the full development of the case in the 
trial court. 

Whether we like it or not, the Su- 
preme Court is firmly convinced of the 
wisdom of the harmless error statute 
and gives it a liberal application. It 
follows that a review of any ruling by 
a trial court has a dual aspect. Did 
the trial Judge err? If so, did his er- 
ror materially and adversely affect the 
rights of the losing litigant? It serves 
no useful purpose to establish an af- 
firmative answer to the first question 
if the affirmative of the second cannot 


* Circuit Judge, Second Judicial Circuit. 
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be clearly demonstrated. 

Against this background for a pos- 
sible appeal, we must plan the conduct 
of a case in the trial court. 

It is rare, if ever, that a lawyer is 
justified in assuming that he will lose 
in the Circuit Court and in conducting 
his case there solely, or primarily, in 
anticipation of an appeal. He should 
take just the opposite view and plan 
his strategy primarily to win in the 
lower court, and if, in his opinion, there 
is any conflict between the two as to 
the best strategy to adopt, he should 
unhesitatingly pursue the course which 
he feels will be most likely to result 
in a favorable judgment in the lower 
court, if a judgment so obtained will 
be any good. 


In handling a case, from the filing 
of his initial pleading, whether offen- 
sive or defensive, until judgment is 
rendered, the lawyer should have con- 
stantly before him the idea that he 
might win his case and will probably 
be confronted with the duty of defend- 
ing a favorable judgment in the Su- 
preme Court. Few duties of the pro- 
fession are more unpleasant than an 
attempt to explain to an unhappy client 
why a judgment which the client feels 
is just has been reversed by the Su- 
preme Court. Criticizing the Supreme 
Court or shifting the blame to the trial 
Judge may ease the pain but it does 
not save the case or—in some instances 
—the fee. Unless he has a case in 
which he is grasping a straw, praying 
for a life preserver, a lawyer should 
never seek from the trial Judge a rul- 
ing on pleading, on evidence, on in- 
structions, or on any phase of the case 
that he is not then confident, as a result 
of careful research, that he can sus- 
tain an appeal. Please consider the 
word “research” capitalized, italicized 
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On hand at Florida State University to greet Giles Patterson (L) were Dr. 
Marion D. Irish, head of the FSU Political Science Dep’t., and Mr. Justice 
Glenn Terrell. As Chairman of the Committee on Legal Ethics and Admissions 
to the Bar, Patterson spoke to a large student group on the subject of legal ethics. 


and underscored. It is the key to the 
successful conduct of any case in any 
court. A case worth taking to court is 
worth working on. If the amount in- 
volved is so small that a large firm 
with heavy overhead cannot handle it 
profitably, it is usually easy to find a 
voung fellow, just getting started, 
whose time is not so fully occupied 
that he cannot take on one more case. 

The major portion of this research 
can almost invariably be made more 
profitably before pleading initially. 
I would venture to suggest that there 
is not a lawyer among you with much 
experience who has not spent many 
weary hours in study, trying to find 
law to justify a position assumed or a 
step taken or not taken earlier in a 
case, when a few minutes study or even 
careful reflection at the proper time 
would have made it ridiculously simple 
to have avoided the difficulty. 
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The consideration of a case on appeal 
almost invariably involves the attack- 
ing or sustaining a ruling made in 
one or more of three stages of the 
case in the trial court, pleading, pre- 
trial proceedings (including motions for 
summary judgment) and trial (includ- 
ing the motion for new trial.) At each 
of these stages of the case there are 
many ways by which the appellate 
process may be simplified and the error 
in, or correctness of, the trial court’s 
ruling made more apparent. 

In pleading a case we should remem- 
ber that it is the purpose of modern 
rules to permit pleadings to be brief 
rather than vague and informal rather 
that indefinite. They are not intended 
to eliminate the fundamental purpose 
of pleading—to tender and join spe- 
cific issues of law or fact. When a 
lawyer signs a pleading he should know 
and be in a position to sustain by au- 
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thorities the legal theory upon which 
he is relying. He may proceed in the 
alternative on two or more theories but 
each should be clearly apparent from 
a reading of the pleading. This is of 
particular importance when the case 
reaches the Supreme Court. When a 
Justice begins an examination of the 
record he should, from the first read- 
ing of the pleadings, be able to immedi- 
ately grasp the issues of law and fact 
upon which the case was presented to 
the lower court. If he must read the 
evidence, or listen through half the 
oral argument before thoroughly un- 
derstanding the issues, he does so with 
at least part of his attention directed 
to finding the issues when he should 
be concentrating upon resolving issues 
already clearly understood. 

The legal theories must be predi- 
cated upon a factual situation. The 
lawyer should, therefore, know the 
facts and as nearly as possible all the 
evidence by which he intends to prove 
the facts before he pleads. With this 
knowledge he can safely allege specific 
facts, not the evidence, upon the basis 
of which he hopes to win. If he states 
the facts fully, fairly, and succinctly, 
the trial court is in a position to rule 
intelligently on law. If the trial court 
is going to rule that a given state of 
facts does not justify a recovery or 
state a defense, it is to the advantage 
of everyone to know it as soon as pos- 
sible. A lawyer worth his salt can 
state the facts in a pleading more clear- 
ly, more briefly, and more favorably to 
his client than he can draw them from 
a witness during a trial. If a ruling on 
the facts as alleged is determinative 
of the case, then a judgment on the 
pleadings is in order and a clear-cut 
question is presented for review, the 
Supreme Court has a short record 
squarely presenting the alleged error 
and can more readily decide the case. 

On the other hand, if vague generali- 
ties are used in the pleadings and the 
trial Judge lets the pleading stand but 
later grants a summary judgment or 
directed verdict, the losing party is in 
the position of being afraid not to at- 
tack both the pleading and the evidence 
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and the successful party must defend 
both his pleading and his evidence. The 
Supreme Court has before it two ques- 
tions instead of one, a long record in- 
stead of a short one, an involved instead 
of a simple situation. The result may 
well be that the Supreme Court will 
hold the pleadings insufficient without 
passing on the evidence. This will oc- 
casion new pleadings, maybe another 
trial, almost certainly another appeal. 

Do not have too much pride of au- 
thorship in your pleadings. An argu- 
ment over the sufficiency of a pleading 
is not a matter of great moment at 
the time if the alleged defect can be 
cured by an amendment without en- 
dangering your ability to prove the 
cause of action or defense. It is by 
far the wiser and safer course to amend 
to meet an attack based purely on a 
question of pleading than to have to 
defend a weak pleading in the Supreme 
Court after you have won a satisfac- 
tory judgment. 

Amendments to pleadings, when 
made, should be by interlineation if 
very short, or by the filing of an 
amended pleading in toto. It is much 
easier for an appellate court to read 
a contiguous whole than to have to 
examine two or three separate plead- 
ings to determine the contents of a 
complaint or answer. This may seem 
like a small matter to a man thoroughly 
familiar with a case, but to a Supreme 
Court Justice who never heard of the 
case before, who is handed a transcript 
and who must handle such transcripts 
at an average of two a day, including 
writing his share of opinions, anything 
that reduces his labor or facilitates the 
immediate grasp of the problem pre- 
sented is of considerable importance. 

It may not always be possible to pre- 
pare pleadings in the best form and 
presenting the cause of action or de- 
fense in the best way before interroga- 
tories are answered or depositions tak- 
en. If the development of facts in 
this way renders the sufficiency of the 
original pleadings in doubt, it is well 
worth the time and trouble to redraft 
them. At least the pleading should be 
restudied after all discovery is com- 
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whether amendments should be made. 

In chancery cases interlocutory cer- 
tiorari may serve to settle the law 
of a case before the time and expense 
of taking testimony is consumed, and 
may simplify the issues upon which 
testimony is to be taken. While inter- 
locutory appeals are not allowed at 
law, the same result can sometimes be 
obtained by appeal from a summary 
judgment. In a case recently before 
me, there were two defenses. As to one 
there was no serious factual dispute. 
The other would require a great deal 
of testimony. Without even requiring 
full pleading of the second defense, I 
entered summary judgment for de- 
fendant on the first. A short record 
went to the Supreme Court and I was 
promptly reversed. The case then pro- 
ceeded on the second defense. In this 
case perhaps no time or expense has 
been saved, but had I been affirmed 
the case would have been disposed of 
without any testimony being taken on 
the second issue which was not in- 
volved in my ruling. 

The motion for summary judgment 
is becoming quite popular. In its proper 
field it is a valuable tool. Like other 
sharp tools it must be handled with 
care. The constitutional guaranty of 
the right to jury trials must be fully 
preserved. There frequently arise, 
however, cases in which proper plead- 
ing cannot raise an issue of law upon 
which a case will turn. Let us visual- 
ize a case which will turn upon an 
application of the doctrine of res ipsa 
loquitur. The complaint alleges and the 
answer denies negligence in the doing 
of a certain act. It is difficult if not 
impossible by pleading to present the 
evidence giving rise to the alleged ap- 
plication of the res ipsa loquitur rule. 
If the facts are not seriously in dis- 
pute affidavits can put them clearly 
before the court, and the court can say 
whether or not it will submit the issue 
of negligence to the jury, or rule as 
a matter of law that the doctrine does 
not apply. In the latter event a sum- 
mary judgment for the defendant and 
an appeal are in order. The expense 


244 


pleted for the purpose of determining, 


of the trial is avoided. The plaintiff 
has the advantage of having worded 
the affidavits to present his case in 
its most favorable light; the defendant 
has the advantage of having the court 
pass upon a legal question entirely un- 
influenced by a gory description of 
plaintiff’s inquiries and a vivid account 
of his suffering; and both parties have 
the advantage of presenting a specific 
concrete problem pinpointed in such a 
way that a clear-cut decision must be 
rendered. 

Review of a summary judgment is 
much simpler to counsel and to the 
court than review after trial. But ex- 
treme care should be taken that tech- 
nical oversights do not render a favor- 
able judgment invalid. For example, a 
motion for summary judgment on 
plaintiff’s deposition is proper if 
plaintiff’s testimony affirmatively 
shows no cause of action. But ignor- 
ance of the plaintiff as to some phase 
of the case or the silence of his depo- 
sition may not be enough, because such 
omissions may be supplied at a trial 
by other witnesses. It is always the 
safest practice to demand the names 
of all the opposition witnesses and take 
their depositions or have affidavits 
from them. On the other side of the 
picture, it may be dangerous to hold 
back any evidence when you are moved 
against for summary judgment. The 
Supreme Court has held that all the 
opponent to the motion has to do is show 
a real issue of material fact, with some 
substantial evidence on each side, to 
avoid an adverse summary judgment. 
But taking chances by holding back 
affidavits that could be filed may be 
very dangerous. If more than one cause 
of action or defense is plead, careless- 
ness in securing and presenting affida- 
vits may result in an adverse judgment 
as to part of your case, or a reversal 
in part only of an adverse judgment on 
the entire case. Conceivably, this could 
be very embarrassing. 

At the pre-trial conference, a possible 
appeal should always be kept in mind. 
One of the most valuable uses of the 
pre-trial conference is the elimination 
of the necessity of calling witnesses to 
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prove facts essential to the case but as 
to which there is no real controversy. 
All admissions and agreements should 
be incorporated in the order and not 
left to the memory of the Judge or 
counsel. Memory is sometimes faulty, 
people die, and litigants have been 
known to change counsel. The Supreme 
Court acts only on the record and un- 
less an admission appears of record 
it cannot be considered. 

At the pre-trial conference the 
pleadings should again be checked 
against the factual contentions of the 
parties to avoid variances. 

The examination of the facts in a 
pre-trial conference can frequently re- 
sult in a stipulation that will render 
a trial unnecessary and permit dispo- 
sition of the case by a judgment on 
agreed facts, or it may appear that all 
evidence available on an issue is such 
that one party cannot prevail as to 
one phase of the case and this issue 
can be eliminated at the trial. A judg- 
ment so entered on all or part of the 
case presents a question for review on 
a concise clear-cut issue. This simpli- 
fies the work of counsel and the Su- 
preme Court. In such a situation an 
error of the Trial Judge is more read- 
ily apparent than if it be hidden in 
two or three hundred pages of testi- 
mony. On the other hand, a correct 
ruling should be easily defended in the 
Supreme Court. 

By the time of the pre-trial confer- 
ence, counsel should know exactly what 
evidence he will offer and with reason- 
able accuracy what his opponent will 
introduce. If any unusual question of 
evidence is going to arise at the trial, 
it should be brought up here and the 
court requested to rule on its admissi- 
bility. Sometimes the case will be such 
that the court will have to wait until 
the trial in order to rule in the light 
of the situation then developed. But 
more often the Court can announce a 
decision at the pre-trial conference. If 
the evidence is to be admitted, objec- 
tion should be reserved at the trial 
_but counsel can, in the meantime, check 
the law and be prepared to state con- 
cisely and clearly in his objections the 
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reasons why he considers the evidence 
inadmissible. 
If the evidence is to be rejected on 
the trial, care should be taken in mak- 
ing a proffer of the rejected proofs. 
Such a proffer can be prepared before 
the trial in the quiet of an office much 
better and in a form much more likely 
to make an error in the Judge’s ruling 
apparent than can be done in the heat 
of a trial. 
If the ruling on a material question 
of evidence is to be assigned as error 
—that is, if you feel that the matter 
is of sufficient importance to be re- 
versible error, should you lose the case, 
it is essential that in the conduct of 
the trial this error be made apparent. 
If possible, your other evidence should 
be presented so as to demonstrate clear- 
ly that you were injured by the Court’s 
ruling. If the rejected evidence re- 
quires a predicate, extreme care should 
be taken to lay the predicate fully be- 
fore making the proffer. 
On the trial of a case if the pleadings 
are specific in their allegations the evi- 
dence must, of course, correspond to 
the pleadings. If it should happen that 
the evidence presents a cause of action 
or defense but varies somewhat from 
the pleadings an dis susceptible to the 
construction that the course of action 
as alleged has not been proven, amend 
your pleadings without waiting for ob- 
jections or a motion for a directed ver- 
dict. If you are on the other side and 
feel that the amendment required is of 
such a nature as to entitle you to a 
continuance—under the present rules 
this is rare—start objecting as soon as 
possible, state into the record why you 
are not prepared to meet issues ten- 
dered by the amendment and, if the 
amendment is allowed immediately 
move for a mistrial and continuance. 
If you are on sound ground it is es- 
sential that it be made to appear that 
you are injured. Remember error is 
not sufficient for a reversal. It takes 
error, plus injury. If you cannot show 
injury you are not helping an appeal 
by a lot of objections. A gracious con- 
sent to the amendment is_ better 
strategy before the jury and makes a 
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smoother record in the Supreme Court. 
If the amendment is allowed over ob- 
jection do not be content with the ob- 
jection alone if other action will serve 
to demonstrate the judge’s error. Let 
us suppose the amendment makes the 
testimony of an unsummoned witness 
material to your case. Immediately, 
ask for a summons for this witness. 
If he can be gotten into court before 
the case is concluded, his absence 
earlier is not injurious to you and 
your objection is no good. But if you 
ean, just before the close of the case 
review your motion for mistrial and 
continuance and then file a summons 
showing no service on the witness and 
show that the testimony of the witness, 
if available, would be material, you can 
present a far stronger case in the Su- 
preme Court. 

On the other hand, if a ruling is in 
your favor any facts tending to sup- 
port the action of the trial Judge, if 
otherwise admissible, should be brought 
out from the witnesses. 

Under present rules a man is flirting 
with disaster when he goes to trial un- 
less he knows what the various wit- 
nesses will testify to, and unless he 
can fit that testimony into a pattern 
which conforms to his theory of the 
case. An assignment of error based 
upon the sufficiency and insufficiency 
of the evidence is of very little value 
if the evidence is in direct conflict. In 
this situation just about all an appellee 
has to do is point out the conflict and 
say, “May it please the Court, the Jury 
just believed my witnesses.” Before a 


jury it is easy to argue that a witness 
is mistaken or just plain lying. Before 
the Supreme Court this argument is 
worthless unless you can demonstrate 
clearly that the physical facts are such 
that this witness’s testimony cannot 
possibly be true. 

In presenting your witnesses and in 
cross-examining opposing witnesses, 
cover the ground chronologically and 
completely. Present the picture clearly, 
use words the witness and jury will un- 
derstand. If you cannot make an iron- 
clad case on the evidence you are just 
wasting time arguing the testimony in 
the Supreme Court except as the evi- 
dence may demonstrate an error in or 
correctness of some ruling of the trial 
Judge. If you feel that the trial court 
has erred in some ruling made, or 
which you anticipate will be made, take 
care to bring out in the testimony, pre- 
ferably from the opposing party or 
his witnesses, facts and circumstances 
that will demonstrate the error. By 
knowing in advance that witnesses, 
particularly the parties, will testify to, 
a great deal of unnecessary questioning 
can be avoided. One of the chief ad- 
vantages of a discovery deposition is 
to furnish a basis for examination and 
cross-examination of the principal wit- 
nesses. Full use of the depositions will 
eliminate much unfruitful examination 
and shorten the record. 

At some stage during the trial take 
care that all admissions whether in the 
form of facts admitted on request, tes- 
timony in depositions, or admissions 
made at the pre-trial conference are 
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read to the jury. A jury should not 
be held in error for not knowing such 
facts. 

In the presentation of your evidence 
it is advisable as nearly as is prac- 
ticable to deal with one phase of the 
case at a time so that the evidence on 
one issue appears chronologically in the 
record. This enables the Supreme Court 
to get a clearer understanding of the 
case and makes it easier to eliminate 
from the transcript testimony not 
necessary for review of the errors as- 
signed. For example, if the only ques- 
tion on appeal is that of liability or 
charges relating to liability, all evi- 
dence as to extent of damages should 
be eliminated from the transcript. This 
can be more readily accomplished if 
the evidence is presented with this 
thought in mind. 

In examining witnesses, particularly 
in relation to exhibits, take care that 
the record shows what the witness is 
testifying about. To say to a witness, 
“I show you this picture now... ,” 
leaves a reviewing Court completely in 
the dark as to which of several pictures 
in evidence the witness is testifying 
about. It is a simple matter to state 
the exhibit number of the picture. If 
a witness says, “I was struck right 
here,” or “I had a pain there,” or “It 
was about as far as from here to that 
chair,” unless the record shows to the 
contrary the appellate Court must as- 
sume that the accompanying gesture 
of the witness indicates the spot most 
favorable to the party in whose favor 
the jury rendered its verdict or the 
trial Court rules on a motion for di- 
rected verdict or motion for a new 
trial. 

A considerable part of every trial 
is consumed in deciding on the pro- 
priety of questions propounded to 
witnesses and the admissibility of 
items of evidence. Every effort should 
be taken to reduce this to a minimum. 
Nothing is more harassing to a busy 
appellate Judge than wading through 
a record containing many pages of un- 
‘necessary bickering over the form of 
questions or the admissibility of in- 
significant items of evidence. You 
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cannot choose your opponents, and 
some lawyers make frequent objections 
necessary, but the fewer objections 
made to the form of questions the bet- 
ter for everyone. And take care that 
your questions are proper, and so 
phrased that the witness understands 
them. If a predicate is necessary, lay 
the predicate carefully. When object- 
ing, state specifically but briefly the 
reasons and, if argument is to be made, 
tell the reporter when the objection 
ends and the argument begins so that 
the argument may not be recorded. It 
has no place in the transcript. If your 
question is objected to, be prepared to 
withdraw it or defend it with authori- 
ties. Before objecting and before in- 
sisting upon your rights to ask a ques- 
tion, remember a ruling in your favor 
might be error. Don’t take unnecessary 
chances. And don’t expect the trial 
Judge to be your guardian. He is not 
infallible. It is your duty to help him 
try the case properly. Frequently the 
propriety of a line of testimony is not 
immediately apparent. In such cases 
an explanation of the purpose of the 
question and a tender of connecting 
proof will simplify the problem for all 
concerned. Such a proffer, if denied, 
will make an error more apparent. 

It sometimes happens that the ad- 
missibility of documents or of certain 
lines of testimony are questionable and 
yet they are of vital importance to the 
case. Usually such questions can be 
anticipated and the law should be 
settled at the pre-trial conference so 
that a simple objection or proffer is 
all that is necessary at the trial. But 
such objection or proffer should be 
made at the trial to preserve the point 
for review. 

Careful and thoughtful planning of 
the presentation of your case, includ- 
ing the phrasing of questions, will pay 
dividends not only in winning cases 
in the lower Court, but in presenting 
a record in the Supreme Court which 
will enable you to successfully defend 
a correct judgment or reverse one 
founded upon harmful error. 

Before closing your evidence be sure 
that no item of necessary proof has 
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been overlooked, that nothing has been 
left obscure which could be made clear. 
Remember, you have been over the case 
many times; the trial court and jury 
hear it but once, and only what they 
hear goes into the transcript. The con- 
tents of depositions not offered in evi- 
dence are not a part of the record of 
the trial. 

In charging the jury the Trial Judge 
must cover the law of the case. If se- 
rious error occurs here it is likely to 
prove fatal to the successful party. If 
you have any hope of winning, your 
work in the Supreme Court will be 
much simplified if you do not have sev- 
eral doubtful charges given to your 
request. If the Court of its own mo- 
tion gives a charge in your favor which 
you do not feel you can defend, ask 
him to correct it before the jury re- 
tires. Give your requested charges to 
the Judge at the earliest time he will 
consider them. Some judges consider 
charges at the pre-trial conference, 
others want the charges at the begin- 
ning of the trial. If you know your 
case, no difficulty should be encoun- 
tered in having the charges prepared 
in advance of trial. The more time 
the trial Judge has to consider the 
charges, the less likelihood there is 
of error in your favor. You cannot ap- 
proach your case impartially. He can. 

You would not appear before the 
Supreme Court to argue a case in your 
shirt-sleeves and without a tie. This 
is because you feel that in doing so 
you would make a bad impression on 
the Court that, if it did nothing worse, 
would distract the attention of the 
Court from the merits of your argu- 
ment. You can make a poorer impres- 
sion by letting your case get to the 
Supreme Court on a record replete 


with pleadings carelessly prepared, 
questions poorly framed, ill-considered 
objections, and doubtful instructions to 
the jury given at your request. Judges 
are human. First impressions are 
strong. A low opinion of your case, as 
well as of you, may be formed upon 
a first consideration of the record. 


The bar as a whole can facilitate ef- 
fective review of cases on appeal if they 
encourage trial judges to state, in their 
orders, particularly rulings on plead- 
ings that are determinative of the case, 
on summary judgments, and on mo- 
tions for new trials, the reasons for 
the conclusion reached. I do not mean 
elaborate opinions. Such opinions from 
trial courts do not, in most cases, 
justify the labor involved. But a 
simple statement of the facts, and the 
conclusions of the trial judge as to 
the law serve to concentrate the atten- 
tion of counsel and the Supreme Court 
directly upon the real issues in the 
case and frequently form a sound basis 
for reducing the record and the length 
of briefs. Errors are made more ap- 
parent and correct decisions are em- 
phasized. 


In looking back over these notes it 
occurs to me that some might construe 
them as being more helpful to an ap- 
pellant than to an appellee. My batting 
average in the Supreme Court will not 
justify me in helping lawyers to re- 
verse more cases which I have decided, 
but I am convinced that if the sug- 
gestions made are followed fewer er- 
rors will be made and those made will 
be more quickly and economically cor- 
rected, and our judicial processes will 
approach a more perfect administration 
of justice, and this is the justification 
of the existence of the legal profession. 
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The Trial of an Equity Case 


John H. Wahl, Jr.* 


As a preface I should like to say 
that in the remarks which follow 
I have tried to confine myself 
strictly to the practical. I know 
that much of the discussion will 
be elementary to many of those 
who read beyond this point. I real- 
ize that perhaps to a majority of 
those who venture farther, the 
things I suggest may be only 
tepid imitations of the far more 
effective measures and methods 
they themselves employ. Of them 
I beg the same tolerance they 
would expect if our situations 
were reversed. 


In the trial of any case, whether at 
law or in equity, the function of the 
lawyer is the same—to present facts 
and law which establish that his client 
is right and should 
prevail. The primary 
difference in ap- 
proach or procedure 
rests upon the cir- 
cumstance that at 
common law (unless 
trialbyjuryis 
waived), the Judge 
and six jurors must 
be convinced, where- 
as, in equity, the 

WAHL Chancellor or his 
Special Master is the sole arbiter. 

While the rules of evidence are the 
same, there usually is greater latitude 
in equity because there is not a jury 
present which might be improperly in- 
fluenced by inadmissible evidence, the 
inadvertent adduction of which might 
warrant a mistrial in a common law 
action. Equity trials are likewise con- 
ducted on a more informal basis than 
those at law. The personal convenience 
of witnesses can be more readily ac- 
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commodated at a chancery hearing and 
in similar fashion the convenience of 
Counsel and the Court permits less 
rigid adherence to the clock. 

There is not the last minute rush 
to check the jury panel, with the accom- 
panying and usually fruitless specu- 
lation as to each juror’s personal pre- 
dilections. The old adage about Judges 
that few die and none resign, assures 
that the average Chancellor has such 
a tenure of office that even the least 
perceptive of lawyers should develop a 
reasonably accurate concept of how 
even the most erratic Chaneellor will 
react to a certain type of case, a given 
class of evidence or the personality 
traits of particular witnesses, and 
chart his course accordingly. Likewise 
absent is the agonizing search for some 
method by which to dramatize your 
case and impress six laymen—or per- 
haps for some means to overcome the 
eye-appealing effect of pretty legs ex- 
hibited to the jury by a female on the 
other side. 

I say again, however, that the law- 
yer’s function is to win his client’s 
case. Differences in procedure are in- 
teresting, but they certainly cannot be 
relied upon to discharge that obliga- 
tion. 

While my subject is the trial of an 
equity case, I should be remiss if I 
did not remind you that preparation 
is the foundation upon which the trial 
must proceed; accordingly, I cannot 
do any justice to the topic itself with- 
out first laying the proper predicate. 

At the outset we should not overlook 
the fact that the complaint and the 
answer set the stage. Counsel should 
therefore intimately familiarize himself 
with the issues raised by the pleadings 
so that in preparing for the trial and at 
the hearing he will know exactly in 
which direction he is headed. I have 
found it very valuable to underline with 
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a red pencil each paragraph, sentence, 
phrase or word of the complaint which 
is denied and which, if I am plaintiff’s 
attorney, I will have to prove. With a 
blue pencil I underline each allegation 
which is admitted and will not require 
proof. The same system works, of 
course, if you are defending because 
it is primarily designed to guarantee 
familiarity with the issues. Having 
analyzed the pleadings, I discuss the 
result with my client and indicate in 
the margin the witnesses or the docu- 
mentary evidence upon which we will 
have to rely to establish or rebut each 
particular allegation. If you have 
never done this I strongly recommend 
that you give it a trial. I am sure you 
will find in exchange for the effort in- 
volved—and it is sometimes tedious— 
that you will emerge not only with a 
clearer conception of the issues, but 
in addition you will have impressed 
upon your client, first that you are a 
careful and competent lawyer; second, 
that trying a lawsuit is not as simple 
as he may have supposed, and finally 
that in winning it for him your services 
have been the principal contributing 
cause. Such impressions invariably are 
the seeds from which grow a better 
and more commensurate conception of 
fees on the part of your client. Even 
if you lose, he will better understand 
the reasons why. Too many lawyers 
fail to sufficiently discuss the case with 
their clients and thus do not adequate- 
ly impress upon them the difficulty of 
the lawyer’s task and the tremendous 
amount of work he has to do in order 
to discharge it. 

One of the first things a client should 
be told is that his lawyer cannot make 
facts but can only proceed upon the 
situation as it was when the case came 
into his office. It should be made clear 
to the client that he is the one upon 
whom you will depend to produce the 
witnesses or other evidence which will 
support his cause. Tell him you will 
expect him to contact his witnesses and 
make arrangements for them to come 
to your office for a conference. Some- 
times, of course, it is necessary for the 
attorney to go out into the field, as it 
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were, for an initial interview with 
witnesses, but I can get a lot more 
done in my office than in somebody’s 
living room or perhaps in a place of 
business where there are constant in- 
terruptions. At this juncture I should 
say, however, that a lawyer should 
never fail to make a field trip if a par- 
ticular physical situation is involved, 
such as the location of land or improve- 
ments and their physical situation, 
their condition or other relation to 
some aspect of the case. Any lawyer 
who goes into a trial of a case where 
such matters are involved and who has 
not taken the time and trouble to make 
a personal visit and inspection, does his 
client an injustice and is a discredit to 
himself. He cannot possibly hope to 
intelligently question his own wit- 
nesses much less cross-examine those 
on the other side unless he has in his 
mind’s eye, as a result of a personal 
visit, the scene or thing he is talking 
about. In this connection, I also urge 
that you visit the scene with the wit- 
nesses shortly in advance of the trial 
and discuss with them any physical 
facts which may be involved. All of you 
then know what you are talking about 
and such visits frequently are produc- 
tive of valuable new concepts. 

An analysis of the pleadings, such as 
I have mentioned, has another and very 
distinct advantage. Knowing who must 
testify or what tangible evidence or ex- 
hibits must be introduced, you gain an 
earlier and better conception of the 
questions which may arise as to the 
competency, materiality and relevancy 
of the evidence. Too many lawyers pro- 
ceed blithely to trial without any 
thought for the possibility that an ob- 
jection may be made to a crucial bit 
of testimony or the admission of an 
important piece of evidence. Then be- 
cause he is empty-handed of authority 
to refute the objection, the exidence is 
excluded. From time to time I serve 
as a Special Master and I am constantly 
amazed at just such a performance. In- 
asmuch as I see it repeated again and 
again at trials before Judges, I am 
unwilling to accept what might other- 
wise be a reasonable conclusion that 
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the trouble lies with me as a Special 
Master too dumb to recognize an in- 
valid objection. We should all realize 
that no Judge or a lawyer acting as a 
Special Master can be expected to be 
familiar with every rule of evidence 
and particularly every exception to 
every rule. As a matter of fact, I sus- 
pect that even Professor Wigmore or 
Mr. Jones would have difficulty to 
promptly and correctly rule on every 
question as it arose. For these reasons 
and the additional reason that the 
more complicated evidentiary questions 
usually arise in equity trials, I most 
strongly urge any lawyer about to try 
an equity case to carefully appraise 
his proposed proof. If there is any 
item about which he himself has un- 
certainty as to admissibility, he should 
try to arm himself with authorities 
to support its adduction. If you think 
for a minute that a client’s estimate 
of his lawyer and of the lawyer’s value 
does not go down when there is a fail- 
ure to meet an objection by law in 
point or a persuasive argument, you 
are sadly mistaken. That is exactly 
what every layman thinks every lawyer 
should be able to do—and he should. 
By the same token both Judges and 
Masters appreciate such preparation 
because it takes them off the spot and 
avoids an erroneous ruling which may 
constitute reversible error. 

This is an appropriate point to sug- 
gest that a lawyer during the trial 
should be chary of agreeing to “off the 
record” discussions. Generally speak- 
ing, if a case is worth reporting at 
all, it is worth reporting in its entirety. 
It has been my observation that a great 
deal of pertinent matter is lost in these 
“off the record” colloquies. Frequently 
in the heat of trial and particularly 
when objections are being argued, op- 
posing Counsel makes admissions or 
spontaneous declarations against his 
client’s interest. If the reporter has 
been told to take time out, the advant- 
age is lost because if you ask that such 
statements be repeated for the record 
they usually are either so qualified as 
' to be worthless, or are accompanied by 
an offer to repeat if in exchange you 
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will make an impossible concession. 
Frequently the Court will compound 
the error of an incorrect ruling by 
comments which emphasize how wrong 
he is. At all events, the record will 
control your case on appeal and it 
should be complete. 


Some lawyers make up very elabor- 
ate trial briefs for their guidance at 
the trial. Such a brief has one defin- 
ite advantage—it is educational to the 
lawyer who prepared it. On the other 
hand, it can become so elaborate that 
it is impractical. I recommend a simple 
outline. If the case involves particular 
dates, addresses or names, I put these 
at the top of the first page to avoid 
delay and confusion which frequently 
result when, in asking questions, I must 
search my memory for such informa- 
tion. 


Unless the testimony of your wit- 
nesses is highly technical, I think it is 
a mistake to prepare and propound 
written questions at the trial. The 
trouble with written questions is that 
you are very apt to lose spontaneity. 
Everything goes well until the witness 
gives a half answer or injects some- 
thing at the wrong place. Your next 
written question doesn’t cover the sit- 
uation and by the time you have 
fumbled your way out of the dilemma 
it is difficult if not impossible to re- 
turn to your prepared script. 


Sabatini’s great novel “Scara- 
mouche” dealt in large part with a 
troup of actors who were improvisers. 
Instead of reciting written lines they 
developed the play with their own im- 
provisations. This required great talent 
and a ready wit. A lawyer is doing the 
same thing by his questions—develop- 
ing the theme of his case, and he slows 
down the action or sometimes brings 
it to a grinding halt by shackling his 
wits with the rigid formula of written 
questions. An important exception to 
the proposition of not using written 
questions is the hypothetical to be pro- 
pounded to an expert. I think this par- 
ticular type of question should always 
be prepared in advance and read to the 
witness verbatim. As for general testi- 
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mony, I find it extremely helpful to set 
down as reminders of questions to be 
asked—not the question itself—but one 
or two catchwords. I am sure you will 
find this far more helpful than to rely 
upon even a brief running account of 
what the witnesses’ testimony will be. 

In this list of catchwords you should 
insert, parenthetically, reference to any 
exhibits which you intend to introduce 
or have identified by particular wit- 
nesses. More than once I have been 
dismayed to realize that I have for- 
gotten to offer an exhibit through 
simple oversight. 

On this matter of documentary ex- 
hibits, Counsel should take every pre- 
caution to see not only that they are 
preserved but also that the Court re- 
viewing the record can readily refer to 
them. The surest way to accomplish 
both ends is to put them in shape be- 
fore the trial so that they can be bound 
in the order of their introduction. The 
best way is to attach each exhibit on 
heavy bond paper with fastener holes 
punched at the top of the sheet. 

Another suggestion about exhibits. 
In a common law trial a Clerk is pres- 
ent. He has a rubber stamp to mark 
the exhibits and the Court is not 
bothered with that detail. In an equity 
trial, however, a Clerk is not there and 
the marking of exhibits is up to the 


Court. The mere physical effort in- 
volved in writing “Plaintiff’s Ex. 
No... , John Doe, Circuit Judge,” 


can become very onerous and partic- 
ularly time wasting if the exhibits are 
numerous. For a few cents you can buy 
a stamp of your own with appropriate 
blank spaces and stamp the exhibits 
before trial. Then the Court need only 
insert the number and his name or 
initials. 

As a further word about exhibits, 
very frequently it is desirable to have 
a witness illustrate his testimony with 
a sketch of his own making. It is sur- 
prising how few witnesses are adept 
at drawing such a sketch unless, in 
anticipation of the need for it, you 
have asked him to try his hand at it 
before trial. Test your own ability to 
sketch the floor plan of your own house. 
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Unless you are particularly literate 
with a drawing pencil, I think you 
will discover that this is not so simple 
as it sounds. Obviously, a witness can- 
not be expected to sketch something 
less familiar without practice in ad- 
vance. A sketch need not be drawn 
to scale but it is relatively valueless if 
drawn out of all proportion. 


In preparing for a trial, I also think 
it extremely advisable for the attorney 
to assemble in separate folders, with 
appropriate captions, the various papers 
he will use. If there is anything in 
the world aggravating to everyone 
present, it is the lawyer who fumbles 
around through a voluminous file try- 
ing to find some document. Usually the 
more he fumbles for his papers, the 
more he fumbles with his questions. 
To avoid this and for ready availabil- 
ity, I suggest you have separate fold- 
ers for pleadings, written statements of 
witnesses, documentary exhibits, ex- 
cerpts from authorities upon which 
you may rely, depositions, interroga- 
tories and answers, etc. Because in- 
terrogatories are in one document and 
the answers in another, I suggest that 
before the trial you rewrite and con- 
solidate them so that each answer will 
appear immediately after the inter- 
rogatory, then offer the composite in 
evidence. I suspect I am not alone in 
finding it difficult to read a question 
on one piece of paper and then to re- 
tain its import while I am searching 
for the answer on another page. 


May I also suggest that in the first 
place written interrogatories are a 
powerful and effective weapon by 
which to establish many basic facts, 
of which the proof rests in the hands 
of your opposition. As one example, in 
a contested divorce proceeding, one of 
the principal issues is the ability of 
the husband to pay alimony. The 
simplest way to establish his net worth 
is to make him set it down in writing 
before the trial—not under question- 
ing at the trial. 


I suggest the following as an appro- 
priate form of interrogatory in this 
respect: 
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“State the nature, description and 
location and the value of your assets in 
the following categories: 

(a) Real property; 

(b) Stocks and bonds; 

(c) Notes, mortgages and accounts 

receivable; 

(d) Cash on hand or in banks, in- 

cluding safety deposit boxes; 

(e) Cash surrender value of life in- 
surance; 

(f) Automobiles and other similar 
equipment; 

(g) Furniture and fixtures; 

(h) All other assets, tangible or in- 

tangible.” 

Next Interrogatory: 

“State in detail the nature and ex- 
tent of any liabilities which reduce or 
affect the value of the assets which 
you have listed in response to the pre- 
ceding interrogatory.” 

Next Interrogatory: 

“State the amount of your adjusted 
gross income as reported to the United 
States Treasury Department for income 
tax purposes for the past three tax- 
able years.” 

Obviously, this same form of inter- 
rogatory can be propounded to a wife 
who is seeking alimony, if you suspect 
that her means are such as to material- 
ly reduce the necessity for continued 
support from her husband. This is but 
one illustration of the many important 
aspects of the case which can be de- 
veloped by this means. I might say, 
incidentally, that in my view interroga- 
tories can be far more valuable than 
discovery depositions. Properly framed, 
they cannot be evasively answered, nor 
can a damaging admission, as in an 
oral deposition, be later explained 
away. As a matter of fact, it is my 
feeling that an oral deposition fre- 
quently may do more to educate the 
opposition than to enlighten you. It is 
simply a matter of rehearsal. The wit- 
ness is bound to make a better showing 
at the trial if he has already appeared 
for questioning in advance of it. He 
knows better what to expect by way 
of cross-examination, and you may rest 
- assured that prior to the trial his law- 
yer will have pointed out to him every- 
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thing he previously said which should 
be retracted, explained or qualified 
upon the second interrogation. One of 
the most difficult things to me is suc- 
cessfully to impeach a witness by his 
former testimony unless there is no 
possible reconciliation between the two 
versions. On the other hand, once he 
has set down in black and white an 
answer to an interrogatory, he cannot 
subsequently refute it. 

I do not mean that discovery deposi- 
tions should never be used. They have 
considerable value if employed for the 
purpose their name implies—discovery, 
finding out in advance of trial what 
version of the facts the witness will 
give. Unfortunately, too many lawyers 
cannot resist the temptation of going 
farther and attempting to discredit 
whatever version is given. If you will 
simply have the witness identify him- 
self, state his relationship to the mat- 
ter involved and give a narrative state- 
ment of what he knows or purports to 
know, you usually will have accom- 
plished what you wanted and actually 
needed. It is the attempt to discredit 
that is dangerous because it is likely 
to educate the witness and your oppo- 
sition more than to enlighten you. 

And when witnesses on your side 
are called for discovery, you usually 
will do well to ask no questions at all 
unless what the witness has said ab- 
solutely requires clarification or is so 
patently incorrect that you cannot per- 
mit it to stand without explanation or 
change. 

I think it extremely important for a 
lawyer to make an opening statement, 
so that he will be more certain of af- 
fording the Court a concise and lucid 
outline of what the case is about, the 
contentions of his client and what he 
proposes to prove. While the Court 
usually will have read or at least 
scanned the pleadings before the trial, 
the attorney’s statement of his case 
will do far more to educate than the 
Court’s perusal of formal and some- 
times extremely lengthy and compli- 
cated pleadings. 


I strongly advocate the use of docu- 
mentary exhibits if for no other reason 
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than my conviction that the average 
person perceives far more by eye than 
he does by ear. Photographs should be 
used wherever possible and the witness 
should be asked not merely to point 
out, but for the sake of the record, to 
mark in ink on its face any particular 
item which is important to the case. 
Otherwise his testimony is apt to be 
meaningless on review. By counsel’s 
comment the exhibit should always be 
identified by reference to its number. 
If you know that the witness intends 
to refer to a number of items which 
appear in the photo but you feel that 
the continuity of his testimony will 
be lost if you interrupt to have each 
object marked, I suggest that you let 
him testify in narrative about the 
whole thing and then after he has com- 
pleted his statement go back and mark 
the salient objects or items to which he 
alluded. 

Frequently, when a witness is asked 
a question involving distance he will 
say “about as far as from here to that 
wall.” On the record such an answer 
means nothing. You should state an 
estimate of the distance yourself and 
have him corroborate it. 

In this connection, let me most urg- 
ently suggest the utter folly of attempt- 
ing to interrogate your own witness 
about a photograph which he never saw 
until it was stuck under his nose at 
the trial. Before final hearing every 
photograph should be shown to the 
witness and you should be certain that 
he is thoroughly oriented about it. He 
should be able readily to answer ques- 
tions as to the various directions, the 
names of streets and other factors 
which appear in the picture. If a wit- 
ness fumbles at this juncture of the 
trial, the attorney has no one but him- 
self to blame. 

As the credibility of a witness is 
enhanced by his familiarity with what 
is shown in a picture, so also to similar 
degree is an opposition witness dis- 
credited by his inability to recognize 
what should be (and to your witness 
’ was) a familiar scene. For this reason 
I suggest that unless you are required 
to do so by the Court, you refrain from 
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showing your photographs to the other 
side before they are put in evidence. 
Keep them in your files until offered 
and don’t leave them lying around so 
that the opposition can look at them 
during recess or while you are engaged 
in presenting your case. 

As in the case of photographs, where 
physical situations are concerned, a 
map is invaluable. Here again, how- 
ever, it is equal folly to interrogate a 
witness about a map with which he is 
not thoroughly familiar. And when 
you hand a map to a witness, unless 
some special reason to the contrary 
exists, you should place it before him 
so that north will be at the top. From 
the time a witness saw his first map in 
a grammar school geography, north has 
always been the top of it and he thus 
orients himself. By the same token, if 
the map is displayed to the Court, the 
same precaution should be followed. 

It has been my experience that the 
average civil engineer who prepares a 
map or blueprint due to his training 
will clutter it up with so many irrele- 
vant details, figures, etc., that the aver- 
age witness or the Court will have dif- 
ficulty understanding it. I suggest that 
you have the map maker eliminate as 
much of such irrelevant detail as he 
can. If you apprehend that your at- 
tempt to introduce a map containing 
only what you contend is relevant de- 
tail will be met by an objection that 
it does not properly reflect the scene, 
then I suggest that you have two maps 
prepared—one containing every detail, 
and another of the same size on which 
are indicated only those things which 
you say are material. Then for pur- 
poses of interrogation, use the simple 
map. If objection is made, offer both 
maps as a composite exhibit after ob- 
taining permission of the Court to use 
the simple one for questioning. Where 
maps are concerned, the credibility of 
a witness is also enhanced by his ready 
and demonstrable familiarity with what 
it portrays. For this reason I suggest 
that if, for example, the names of 
streets are important, you do not have 
them printed on the map but let the 
witness himself write them in. Let him 
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also indicate distances or, for example, 
the width of a lot or street, in his own 
handwriting. The fact that he can do 
so will impress the Court that he knows 
what he is talking about. 

The more experienced a Judge be- 
comes, the less he is inclined to inject 
himself into the proceedings. He is 
usually content to let the lawyers 
handle the case in their own way and, 
incidentally, at their own peril. Special 
Masters are more inclined to take a 
part in the proceedings by asking ques- 
tions of the witnesses and particularly 
in arguments over objections. One of 
the worst mistakes a lawyer can make 
is to underrate the attorney on the 
other side. An error of equal or worse 
consequence is for a lawyer to look 
down his nose or treat with anything 
less than highest respect a Special 
Master who has been appointed to hear 
his case. The Master stands in the 
shoes of the Judge himself and for that 
reason is entitled to respect. 


One day in Tallahassee not long ago 
while waiting for my case to be called, 
I listened to a young lawyer arguing an 
appeal. During the course of his argu- 
ment one of the Justices asked him 
what effect he felt a previous decision 
of the Court might have upon his case. 
Without noticeable pause, this query 
was brushed aside with the flat asser- 
tion that the decision mentioned by the 
Justice had no application whatsoever 
to the matter under consideration. The 
Justice said nothing more but I had 
the feeling that as a result of this ex- 
change he probably was going to go 
out of his way to find something in the 
decision, if he did not already know it, 
which would have an important bear- 
ing on the case under consideration— 
and probably adverse. I mention this 
incident only to illustrate a_ pitfall 
which should be avoided where any 
Court is concerned, and particularly 
Special Masters. They frequently have 
ideas about the applicability of cases 
with which they are familiar and 
should be listened to with deference. If 
. necessary (and possible) offer a plaus- 
ible statement distinguishing the case 
cited from your own. 
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While some cases are so utterly com- 
plicated that continuity in the presen- 
tation of evidence is difficult, and per- 
haps not of particular importance, the 
fact remains that in the average case 
the Court will gain a much better un- 
derstanding of the points involved if 
counsel will unfold facts in the chron- 
ological order of their occurrence. For 
example, and again to use a divorce 
case, I think common sense dictates 
that the lawyer should get the parties 
married before he starts showing why 
the bonds of matrimony should be dis- 
solved. While it is true that the resi- 
dence of the parties is alleged in the 
first paragraph of the usual complaint, 
I know of no particular reason why 
evidence of that fact should be first 
adduced. In some of these cases, so I 
understand, there is frequently room 
for doubt as to the bona fides of the 
plaintiff’s residence. If the defendant 
has been guilty of a course of conduct 
sure to excite sympathy for the plain- 
tiff, you should by all means seek to 
arouse that feeling by establishing the 
incontrovertible facts. When you reach 
the question of residence, the Court 
usually will be in a more receptive 
mood. If, to the contrary, you start out 
with residence about which there can 
be some doubt subsequent evidence as 
to the grounds for the divorce may re- 
ceive a skeptical rather than a sympa- 
thetic reception. 

Punctuality is always a virtue and 
it is particularly so in the trial of a 
case. Counsel should not only be pres- 
ent when the proceedings convene but 
he should also make every effort to 
have his witnesses available when the 
time comes for them to testify. 

It is preferable for one lawyer to 
handle the entire case. Sometimes, 
however, it may be advantageous for 
associate counsel to interrogate a par- 
ticular witness as for example one 
whose testimony is highly technical. 
Only under exceptional circumstances 
should two lawyers question the same 
witness. 


A lawyer who knows he will testify 
should never conduct the trial. The 
Supreme Court has commented rather 
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forcibly against such conduct. Of 
course, if it develops unexpectedly that 
the attorney conducting the case will 
have to testify that exigency will out- 
weigh the general rule. 

There is an old maxim that two heads 
are better than one and it has been 
known to apply to lawyers. Very fre- 
quently associate counsel will note 
something a witness has said or omit- 
ted which might escape the attorney 
who is questioning him. But it should 
be clearly understood between the 
lawyers that associate counsel will 
avoid pulling coattails or using other 
such means to attract and at the same 
time distract the questioner’s attention. 
Thoughts and suggestions should be 
communicated in writing—not orally— 
and they should be printed — not 
scrawled in hurried and usually illeg- 
ible script. 

While it sometimes happens with 
Judges, it is rather unusual for a de- 
cision to be announced at the conclu- 
sion of an equity trial. The Court often 
takes the case under advisement, and in 
the case of Special Masters, I would say 
that the latter practice is almost uni- 
versal. Unless your case is such an 
open and shut proposition as to be a 
certainty—I would suggest that you 
ask permission of the Judge or Master 
to submit a memorandum brief because 
there is sometimes substantial delay. 
The record should disclose points which 
warrant a decision in favor of your 
client. The best way to remind the 
Court of these is to put the points down 
in writing for his perusal before he 


reaches a decision. Usually this is not 
wasted effort—if any reasonable or 
legitimate effort on behalf of a client 
can ever be considered wasted—because 
this memorandum can and perhaps will 
form the skeleton or perhaps the body 
of a brief you ultimately will file either 
at the time exceptions are argued or 
when the case is appealed. 

Finally, let me suggest a few courses 
of conduct from which it is well to 
refrain. The first is to avoid dis- 
courtesy—not only to the Court but 
also to opposing counsel. Indulgence 
in sarcasm and personalities usually is 
productive of greater exertion on the 
part of the target. In addition, it does 
not commend its author to the Court. 
The following judicial comment in a 
recent case is very apropos: 

The court must, in order to dis- 
charge its functions to the maxi- 
mum, have a respectful, cordial 
and cooperative attitude among 
its officers. A sharp, ugly or dis- 
respectful attitude on the part of 
one officer of the court toward 
another adds nothing to the pleas- 
ure of judicial position, or to the 
respect of the public for the bar, 
and certainly is not helpful to the 
court in the performance of its 
difficult duties. 

My second suggestion is that counsel 
refrain from extended cross-examina- 
tion, or any at all, unless the matter 
is material and he knows, or has a con- 
viction, that he is on safe ground in 
pursuing it. Absent reasonable cer- 
tainty of what the witness’ answer is 
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going to be, or lacking means to dis- 
credit him if he does not adhere to the 
truth, I know of nothing more danger- 
ous than interrogation based solely on 
the hope of eliciting something of value 
from an adverse witness. I except from 
this general rule the witness 
(a) who is shifty-eyed, or 
(b) who gives voluble but unre- 
sponsive answers, or 
(ec) who is unduly hesitant, or 
(d) who always or frequently looks 
at opposing counsel before an- 
swering questions, or 


(e) who tends toward exaggeration. 

There are other “give-aways” of 
course. Most of them earmark a wit- 
ness who is vulnerable, and with him 
the wish may well justify the thought 
of going after him vigorously. Other- 
wise, and unless you have no altern- 
ative but “the calculated risk” it is 
well to bear in mind, before leaping 
into cross-interrogation that notwith- 
standing most witnesses are theoretic- 
ally neutral and have no particular 
interest in the outcome of the case, in 
practice they frequently are very sym- 
pathetic to the side which calls them. 
For some strange psychological reason, 
however, many witnesses notwithstand- 
ing their sympathy, will not be force- 
ful on direct examination but, to the 
contrary, are so neutral in their testi- 
mony that in the absence of leading 
questions, it is difficult to elicit many 
of the facts which, in pre-trial inter- 
views, they seemed more than willing to 
talk about. Observe, however, what 
happens with these witnesses under 


aimless cross-examination! All too fre- 
quently facts come out which, on direct, 
there was an inability to develop. 

Of course, I do not mean to imply 
that cross-examination should be aban- 
doned as a defensive weapon. I mean 
that it is a dangerous one if wielded 
without regard for the fact that it can 
be a two-edged sword. 

A particularly silly type of question 
on cross-examination, it seems to me, 
is one which starts off, “Do you mean 
to tell this Court that so and so and 
so and so,” the latter portion of the 
question being a paraphrase of what 
the witness has already said. Almost 
without exception he will answer not 
merely that he does but that he cer- 
tainly does. An obvious exception is 
where his statement is preposterous or 
he patently is lying. 

The female is a particularly danger- 
ous witness to cross-examine. Subject- 
ing her to pointless cross-examination 
is like lighting the fuse to a powder 
keg. Once ignited it is difficult if not 
impossible to quench the fire before the 
powder explodes—and the Court rarely 
will act as a volunteer fireman. 

An extremely irritating habit which 
some lawyers unconsciously develop is 
to preface each question with the wit- 
ness’ name. The Judge knows who he 
is. Another is to repeat the answer 
the witness has just made. Of course, 
if a witness makes a statement of which 
repetition will be valuable, it is en- 
tirely proper for the lawyer to do so 
for purposes of emphasis—but I know 
of nothing to be accomplished by repe- 
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tition of everything the witness has 
said except to irritate the Court and 
prolong the record. 

Another thing to be careful about 
with the average witness is pushing a 
favorable answer too far. Very often 
a witness will make a statement which 
brings a gleam of delight into the eyes 
of the questioning attorney—so much 
so that the temptation to have it either 
repeated or enlarged upon is irresis- 
tible. It should be borne in mind the 
average layman, while on the stand, 
is hesitant to appear overly positive 
and if pushed he is more apt to go in 
reverse than to plunge forward. Just 
think how often, in writing a brief 
and wanting to quote certain excerpts 
from the record, you find a perfect gem 
of an answer which standing alone 
would prove your point. Unfortunate- 
ly, however, the next question (fre- 
quently your own) has elicited another 
answer which dilutes the meaning or 
effect of the first. 

Finally, I suggest that you avoid 


jury speeches. Neither the Chancellor 
nor the Master is apt to be greatly 
moved by impassioned oratory. It is 
usually felt that tears are more often 
occasioned by a lack of merit in his 
case than the attorney’s spontaneous 
advocacy. 


As I stated at the outset, my design 
was to be practical in this discussion. 
I hope that I have been successful and 
that the following will not be consid- 
ered applicable: 

In a small backwoods town in the 
moonshine section of Kentucky a local 
church had the reputation of never 
keeping a preacher. Finally one was 
assigned to the church and remained 
there without complaint for several 
years. One day someone asked a mem- 
ber of the local congregation what had 
happened. “Well, I’ll tell you,” he said 
—‘“Up here we don’t like preachers and 
we don’t like sermons and on both 
counts this fellow comes the nearest 
to filling the bill of anyone we ever 
had.” 
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Lawyers’ Tax Problems* 


Jackson L. Boughner** 


HE CHIEF tax problem that faces the 
average lawyer is the preparation 
of his own income tax return. Prior 
to the adoption of the Sixteenth Amend- 
ment, the principal reason for the 
maintenance of books by an attorney 
was to ascertain how much was due 
him from his clients. This is, of course, 
still of great importance, but another 
function has now been provided for 
the accounting records. They must be 
maintained in such a manner that the 
taxable income of the attorney can be 
determined therefrom and the neces- 
sary data provided for the income tax 
return. Let us consider the problem 
first in connection with the accounting 
records maintained by the lawyer. 
Cash Receipts Record 
A client has paid you $300 in ad- 
vance. Is this a retainer, which must 
be classified as income? Or is it an 
advance, out of which you must pay 
expenses and which, therefore, will 
ultimately be only part income or none 
at all? The answer to this question 
depends on your arrangement with the 
client. Your arrangement with the 
client can very well be dictated by 
the income tax necessities of the prob- 
lem. 


If you have had a good year and do 
not wish to add any more income to 
that which you must report, it would 
be best to make an arrangement with 
the client whereunder this amount is 
considered an advance by the client 
for purposes of paying costs, with the 
understanding that only the excess over 
costs can be applied to you in payment 
of the fee. If, at any time thereafter, 
you agree with the client that a por- 
tion of the amount deposited as a 
client’s fund can be used by you as a 


*Reprinted from the January, 
issue of The Business Lawyer. 
**Member of the Illinois Bar. 
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fee, it will be transferred from the 
clients’ funds account into the regular 
bank account as fee income. 

On the other hand, if you have had 
a poor year and expect that next year 
will be better, the amount should be 
considered a retainer, and reported as 
income. 

You have billed a client $500 for 
fees and $52.50 for advances. He pays 
you $100 on account. How should this 
payment be credited on the books? If 
you credit the entire amount to fees, 
you will have to report that amount 
as income. If the client never pays 
you the balance and subsequently be- 
comes insolvent, you will have to write 
off as a bad debt the $52.50 advanced. 
This may well give rise to an exami- 
nation by a revenue agent, who will 
require you to submit evidence that 
you made every effort to collect this 
amount and that it became bad in the 
year you charged it off. It is far bet- 
ter to prevent this situation from aris- 
ing, by crediting $52.50 of the $100 
received to advances, and the balance 
to fees. A cash-basis taxpayer cannot 
charge off as a deduction fees which 
have not been collected. He has not 
taken them into income. Therefore, if 
this particular client never pays you 
the balance, you have no further in- 
come tax problems involved. There 
should be a standing order to your 
bookkeeper to credit all part payments 
first to advances, and only the bal- 
ance to income. 


Cash Disbursements Record 

The majority of the expenses in- 
curred in connection with operating 
a law practice will be billed to you and 
paid by checks, thereby providing an 
adequate record. However, there will 
be many expenses that you will incur 
and deduct on your tax return that 
you would not normally pay by check 
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For the first time in the nation since Freedom Foundation was organized, a pro- 
fessional law group and a television station received joint honors for a public 


service program. 


The Dade County Bar Association (Miami, Fla.), David W. Dyer, president, 
and WTVJ, television station (Miami), Mitchell Wolfson, president, together put 
on an award winning visual series, “Know Your Constitution” (6:30—6:45 p.m. 


Sundays) since August 1, 1954. 


Making the official presentation is Dr. Kenneth D. Wells, president of Free- 
dom Foundation, Valley Forge, Pa. (center); David W. Dyer (L) and Mitchell 


Wolfson (R). 


and record on the books. The prin- 
cipal expenses of this nature are travel, 
entertainment, and automobile ex- 
penses. 

There are two principal problems in- 
volved in proving expenses of this type. 
The first is proof as to the amount 
of the expenses. The second is proof 
that they are business rather than per- 
sonal expenses. Many lawyers do not 
claim clearly deductible items simply 
because no adequate system is set up 
for recording them when _ incurred. 
The best rule to follow is to have every 
expense connected with the practice of 
law recorded on the books of the law 
firm. This is particularly true in the 
case of a partnership. Some revenue 
agents take the position that if a par- 
ticular business does not pay certain 
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expenses, they are not business ex- 
penses. If a law partnership has a 
working ararngement under which all 
expenses incurred in connection with 
travel, entertainment, and automobiles 
are paid by the partnership, that argu- 
ment cannot be raised. Your income 
tax return will look much better if you 
have not had to list a large mass of 
business expenses. If the return simply 
shows partnership income, or, if you 
operate alone, a schedule C properly 
filled out, there is a good chance that 
you will not be subjected to a full 
audit by the Internal Revenue Service. 

With this in mind, every lawyer 
should give consideration to the adop- 
tion of a policy under which all ex- 
penses of the business are reflected on 
the books of account. For example, bar 
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association dues of the individual mem- 
bers of a law firm should be paid by 
the partnership. A lawyer practicing 
alone should put his bar association 
dues on his business books. If clubs 
are joined for solely business purposes, 
the dues and expenses incurred at the 
club should be put on the books and 
paid by a business check. Wherever 
possible, meals, hotel, airplane rides, 
etc., should be charged to the firm and 
paid by check directly to the company 
furnishing the service. Where it is 
not possible to charge items of this 
kind, they should be paid with a firm’s 
check rather than a personal check or 
cash. The use of the lawyer’s automo- 
bile on partnership business should be 
taken care of by the firm, which should 
pay him a certain rate per mile for his 
expenses. If this is handled properly, 
it will not be necessary for him to 
show on his return the expense of 
operating the automobile as an addi- 
tional deduction. He will have been 
completely reimbursed therefor. 

When we take a trip for a client, 
it is rare that we do not itemize all 
of the expenses of the trip and charge 
them directly to the client. The types 
of expense that most lawyers forget 
to deduct, or else use round sums for, 
which they cannot support, involve en- 
tertainment and the use of the auto- 
mobile in the general vicinity of their 
offices. There are certain ways of 
arriving at these expenses and main- 
taining a record for them, which some, 
if not all, lawyers can use. 

In the case of automobile expenses 


the most satisfactory method is to have 
two cars, one for business and one for 
personal use. The business car should 
be kept during the day at one particu- 
lar garage. All repairs, gas, oil and 
other costs of operating the car should 
be purchased at that garage. The bill 
will be run through the office books as 
an ordinary expense. The insurance 
and license fees on the car will also 
be paid with a business check. The car 
will appear on the books as an asset 
of the business and will be depreciated 
along with the furniture, fixtures and 
library. In this way all expenses re- 
lated to the use of an automobile in 
the business will be established as to 
amount. It may be that a zealous reve- 
nue agent will wish to disallow a por- 
tion of these expenses as personal, but 
a strong argument can be made that it 
is necessary that one car be available 
in the business at all times, and that 
the occasional business use of the other 
car compensates for this. 

From the standpoint of entertaining 
clients and prospective clients, it would 
be advisable to have two clubs rather 
than one if that is feasible—one club for 
personal and the other for business use. 
Every effort should be made to use the 
business club only for business pur- 
poses. Some personal use may be 
made of this club, such as for your 
own meals and other expenses, but this 
relatively small amount will probably 
be compensated for by some business 
uses of your personal club. 

When you are entertaining at home, 
have your wife make out a special order 
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for the food and liquor needed. The 
amount of this bill will then be charged 
as office expense. Although some of 
the items may be left over, other items 
purchased previously for personal use 
will be used at the party and will com- 
pensate for what is left over. 


Some people go to work at eight, go 
home at five, and are through with 
business for the day. We all know, 
however, that if a lawyer is to be suc- 
cessful, he must keep himself before 
the public and prospective clients at 
all times. For this reason, a great 
many things that a lawyer does are 
primarily for business purposes rather 
than for the incidental personal pleas- 
ure. It is difficult to segregate per- 
sonal from business, and too often the 
net result is a large deduction for en- 
tertainment, travel, and automobile ex- 
pense which cannot be substantiated. 


It is said that President Coolidge 
regularly invited Congressmen and 
Senators to have breakfast with him. 
The guests would arrive, sit down, eat 
and leave, with hardly a word being 
addressed to them by their host. It 
got to be quite a mystery around Wash- 
ington as to why this took place so 
frequently. Finally someone, in ex- 
amining the statute books, learned that 
the President was entitled to charge to 
the government all meals at which of- 
ficials of the government other than 
himself were present. President Cool- 
idge was simply taking full advantage 
of this provision. 

Many of us could follow this rule to 
good advantage. The idea is to convert 
expenses which are semi-personal in 
nature into business deductions. For 
example, a large part of your vacation 
expenses would be deductible if you 
were attending a bar association meet- 
ing at the time. If your wife was form- 
erly a legal secretary and still takes 
shorthand, her expenses are deducti- 
ble if you bring her along to take 
notes. If you take a client out to lunch, 
the present rule is that you can deduct 
the cost of his lunch and that portion 
of the cost of your lunch which exceeds 
what you would normally pay. When 
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you go to a play or a football game, 
take a client. Follow the general rule 
of making business out of pleasure as 
much as possible, so that the ultimate 
expense can be cut down as deductions 
on the tax return. 

The ideal situation would be to have 
the cash disbursements record reflect 
every item of business expense which 
you have been deducting on a separate 
schedule on your income tax return. 
To the extent that these expenses can 
be supported by bills from creditors 
or canceled checks, you are assured 
of your deduction. 


Keep on the Correct Accounting 
Method 

We will assume that the average 
lawyer will report on the cash receipts 
and disbursements basis. A statement 
rendered a client is not income until it 
has been reduced to cash. Under the 
accrual method of accounting, a state- 
ment rendered a client becomes income 
when billed. Many bookkeepers who 
have been educated under the accrual 
method have unwittingly placed their 
lawyer bosses on the accrual method. 
When they send a bill to the client, 
the amount thereof is taken up as an 
account receivable and as income. 
Even though the return is prepared 
from the cash book, in any year the 
lawyer can be assessed a deficiency. 
To avoid this, when accounts receiv- 
able are debited to record fee state- 
ments sent a client, uncollected fees, 
not fee income, should be credited. 
When fees are collected in cash then, 
and only then, is income credited and 
uncollected fees debited. The balance 
in fees receivable, an asset account, 
and the balance in uncollected fees, 
a liability account, should at all times 
be equal. 

Miscellaneous Points 

In setting up the general ledger, it 
is a good idea to have separate capital 
and drawing accounts for each part- 
ner. Under the Internal Revenue Code 
of 1954, the capital investment of each 
partner becomes especially important. 
At such time as he retires, any pay- 
ments made to him must first be 
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charged against his capital account 
and cannot be deducted by the part- 
nership. Unless the exact amount of 
his capital account is then known, there 
is a tedious accounting job of going 
back over the records to determine what 
his capital account is. 


Tax Savings Methods 

If the income tax were figured at 
one rate which was not changed from 
year to year, it would be a matter of 
no importance when income was re- 
ceived or expenses deducted. However, 
we have progressive rates, and every 
two or three years Congress changes 
the rates. Lawyers are somewhat like 
professional baseball players; they 
have a relatively short period of time 
within which they are most productive 
and receive the highest amount of in- 
come. They are far better off taxwise 
to earn $10,000 a year each year dur- 
ing a ten-year period than to earn 
$100,000 in one year and nothing the 
remaining nine. The lawyer should 
make every effort possible to avoid 
the bunching of income in years of 
high taxes. We help clients reduce 
their taxable income in years when 
they are doing their best. We should 
give similar attention to our own in- 
come. 

Because of the progressive rates, 
the first effort should be directed at 
getting an equal amount of income in 
each year over as long a period of 
time as possible. When rates are going 
up, we should report as much income 
and as few deductions in the current 
year as possible. When rates are going 
down, we should defer income and 
accelerate our expenses. We should 
be cautious about this, however, lest 
we take so much out of the high year 
and put it into the low year that we end 
up in a higher bracket in the low year 
than we would have been in the high 
year. Finally, we should attempt, 
where possible, to realize capital gains 
income rather than ordinary income. 

In connection with deductions, it is 
important that we get all of them. It 
is equally important that we get them 
in the right place on our return, which 
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is as business expenses rather than 
as page 3 deductions, which may not 
equal the standard deduction. And we 
should get the deduction in the best 
year for us, namely, when we are in 
our highest tax bracket. 


Long-Term Compensation 

The provisions of the law which 
most benefits lawyers in equalizing 
income over the years is that relating 
to long-term compensation. In the 
Revenue Code of 1954 it is section 
1301. It was section 107 in the Revenue 
Code of 1939. Under this section of the 
law, if an attorney receives 80 per 
cent or more of the total fees for a 
particular employment in one taxable 
year, and it took him at least 36 months 
to earn this particular fee, he is en- 
titled to treat the fee, for income tax 
purposes, as though it had been re- 
ceived ratably over the 36-month 
period. 

It is not necessary for him to file an 
amended return for each of the years 
during which he worked on the case. 
He prepares a schedule for his cur- 
rent year’s return, and instead of pay- 
ing the tax which would have resulted 
had the fee been reported in its en- 
tirety in the current year, he substi- 
tutes the tax which he would have paid 
had he received it ratably over the 
period during which it was earned. 
Taking advantage of this provision 
does not involve opening up any prior 
years’ returns. As the law reads, it is 
simply an adjustment of the tax for 
the current year as a relief provision. 

The new Internal Revenue Code 
makes changes in some of the pro- 
visions of section 107 of the 1939 Code. 
It uses the term “an employment.” 
The purpose of this is to prevent law- 
yers from combining a number of 
matters which they are handling for 
one client and applying this section. 
Under the present law the fee must be 
for one specific case or matter handled. 

The new law does not permit income 
which is allocated to years prior to 
1948 to be treated as though a joint 
return was filed and the income there- 
on split, where in fact no joint return 
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was filed. When a new man comes into 
a partnership, which has realized in- 
come of this type, he can allocate it 
only to those years during which he 
was a member of the partnership or 
during which the fee was earned, 
whichever is shorter. No longer can 
you join a partnership and allocate 
income of this type back to years dur- 
ing which you were not a partner. 


In order to take advantage of section 
1301, it is necessary that we know 
when the work commenced and when 
it ended, and also that we keep pay- 
ments on account prior to the final 
year at less than 20 per cent of the 
total. A method must be devised of di- 
recting our attention to those cases 
in which section 1301 may be applica- 
ble. The accounting records of a law 
firm are not a good place for this. In 
some cases it is possible that an ac- 
count will not even have been opened 
up for a particular case because there 
have been no advances on behalf of 
the client or fees billed. 


Every attorney keeps some record 
of his time spent on a case. In some 
cases it is kept on the file envelope. 
Other attorneys use a card system. 
Still others have a separate sheet on 
which all of the time entries are typed 
or pasted. This time record is the 
place for the appropriate notation. 
Whenever a year has elapsed in which 
a case was started and no fee has been 
billed during that year, the time rec- 
ord for that case should be conspicu- 
ously marked. One method is to place 
a red sticker of some kind on it, or to 
run some red scotch tape across the 
top. If a particular case has been open 
for a year and a relatively small bill 
entered, a similar marking should be 
placed on its time record. This is no- 
tice to the attorney charged with 
billing the case that if it appears that 
the case is to take three years, he 
should keep his on-account billing at 
less than 20 per cent of the ultimate 
fee. Of course, if the case is closed 
out in less than three years, section 
1301 will not be applicable. However, 
with a system of this type, no lawyer 
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has an excuse for not taking advantage 
of this section in every case applicable. 
Control of Billing 

The principal tool which the cash- 
basis lawyer has for insuring that he 
does not bunch income in high tax 
years is the control of his bills ren- 
dered to clients. Too often this simply 
takes the form of billing or not billing 
in the last month of the year, depend- 
ing on whether tax rates are going up 
or down the next year. Quite often the 
fact that the lawyer may be in a higher 
or lower bracket next year is not con- 
sidered. We must emphasize that 
intelligent control of billing is what 
constitutes the real tool. 

For the cash-basis taxpayer, the ren- 
dering of a bill does not insure that the 
income will come into the current year. 
It is necessary that the client pay the 
bill before the end of the year. The first 
step, therefore, is to determine the 
average lag between billing and pay- 
ment. If this turns out to be 30 days, 
for example, the billing program should 
be adjusted accordingly. 


No lawyer can predict with accuracy 
the exact amount of income he is going 
to realize during a particular year. 
However, based on time spent, an aver- 
age figure should be ascertainable. 
Thus, ten lawyers who work 1500 hours 
a year at an average rate of $10 an 
hour would normally produce a gross 
of $150,000. Their monthly billing 
should average $12,500. One lawyer 
should be placed in charge of controlling 
the billing. A specific date, such as the 
first of the month, should be prescribed 
as the closing date. Every effort should 
be made to submit bills to him before 
the first of the month. It is his duty 
to see that the bills that go out on that 
date total as close to $12,500 as possible. 
If he sees that figure is going to be 
exceeded, he should hold up certain bills. 
If he sees that it is not going to be 
met, he should contact the members of 
the firm to try to bring it up to that 
amount. 

In starting a system of this kind it 
would be wise to place your monthly 
goal somewhat above the figure that 
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past experience indicates would be the 
average. In this way, you may pick up 
some of your backlog which should have 
been billed in prior months. The reason 
for doing this on a monthly basis is to 
make every lawyer conscious of the 
necessity for bringing in funds monthly 
rather than simply at the end of the 
year. A monthly billing program of this 
type will enable larger monthly draws 
instead of one big distribution at the 
close of the year. The monthly figure 
should be revised each year. At such 
time as it appears that tax rates are 
going up, the monthly rate should be in- 
creased. If it appears that tax rates 
are going down, the monthly figure 
should be decreased. Only if the billings 
are controlled on a monthly basis 
throughout the year can we be certain 
that the year’s result will be one we 
want. 


Accrual Method 

The best method of insuring an even 
reporting of income is the accrual 
method of accounting. The accident of 
when the client pays has no effect upon 
income under this method. Income is 
earned as time is incurred. You can 
insure an even flow of income regard- 
less of your clients’ payment practices. 

Under the accrual method we include 
in income the time spent on a case as 
it occurs, regardless of date of billing 
or payment. As a practical matter, this 
means that at the end of each year the 
unbilled time is valued and added to 
income. At the beginning of the next 
year it is deducted from income, since 
it has already been reported. The re- 
sult over-all is that the attorney will 
show as income the amount of time 
spent during the year for his clients, 
multiplied by the dollar value of that 
time. Assuming he spends the same 
amount of time each year and his 
hourly rate does not change, his income 
from year to year should remain fairly 
constant. Only if his hourly rate goes up 
or down, or if he spends more or less 
time, will there be a change. 

Under section 481 of the new In- 
ternal Revenue Code, anyone could have 


_ shifted to the accrual method in the 
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year 1954 without having to report as 
income the accrued bills and accrued 
work in process at the beginning of the 
year. A shift in 1955 will require re- 
porting the increase of those items dur- 
ing 1954. Lawyers who are interested 
in keeping their income taxes at a 
minimum, and who are willing to spend 
a little additional time to do so, should 
give consideration to shifting to the 
accrual method in 1955, first obtaining 
the consent of the Commissioner. 


Capital Gains Income of Lawyers 

Until the enactment of the new In- 
ternal Revenue Code it was relatively 
simple for a lawyer to convert ordinary 
income into capital gain by selling his 
partnership interest. If, for example, he 
had an investment of $5,000 in furni- 
ture and books, and had work in prog- 
ress of a value of $50,000, he might 
sell his partnership interest for $55,000. 
The $50,000 gain, under certain de- 
cisions, was taxed as a capital gain. 
Under section 741 of the new Code the 
gain from the sale of a partnership 
interest is still a capital gain, but to 
the extent that the amount paid is for 
unrealized receivables or for services 
rendered or to be rendered, it must be 
treated as an ordinary income. If you 
can sell your law practice for an amount 
in excess of the furniture, library and 
unrealized fees, both those billed and 
those on which time has been spent, you 
can realize a capital gain as to the ex- 
cess. You have presumably sold good- 
will. 

Depreciation 

Standard practice among most law- 
yers is to charge off furniture and 
library at a ten-year straight-line rate. 
Under the new Code we can write these 
items off over ten years with a much 
higher rate during the first few years 
than during during the last. Since these 
items must be replaced to a large extent 
within the ten-year period, and in the 
case of library, of course, new books 
must be added, the result will prob- 
ably be an over-all higher depreciation 
thereafter. 

It would not be advisable for a law- 
yer to adopt the declining balance 
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method of depreciation accounting, 
since at the end of ten years approxi- 
mately 8 per cent of the original cost 
is not recovered. If he retires the asset, 
he can then deduct this 8 per cent bal- 
ance. However, it often happens that 
the desks and library of a lawyer are 
not retired at the end of the tenth year 
and accordingly he is left with this 
figure on his books and can never write 
it off completely. 


Use of the sum-of-the-years-digits 
method results in a complete write-off, 
with a much higher rate the first years 
of the asset’s life. Under this method 
the years of life are added together, 
which in the case of an item with ten 
years’ life means a total of 55. Then, 
in the first year 10/55 of the cost is 
deducted; in the second year 9/55, and 
so on down to the end. If the item is 
acquired on January 1 we would use 
the full 10/55 for the first year. How- 
ever, most taxpayers use one-half of 
the first year’s rate for the year of ac- 
quisition, since it is seldom that assets 
are acquired at the very first of the 
year. The following table indicates 
what the depreciation rates would be 
for an item with a ten-year life under 
the sum-of-the-years-digits method. The 
first column indicates the rate if the 
full depreciation is taken the first year, 
the second column shows the rate if 
only a half year’s depreciation is taken 
the first year: 


Full Rate Half Rate 

Year First Year First Year 
1 18.18% 9.09% 
2 16.36% 17.27% 
3 14.55% 15.45% 
4 12.73% 13.64% 
5 10.91% 11.82% 
6 9.09% 10.00% 
7 7.27% 8.18% 
8 5.45% 6.36% 
9 3.64% 4.55% 
10 1.82% 2.73% 
11 1.91% 


If you have an office set up at home 
and find that you spend a substantial 
amount of time evenings and Sundays 
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talking with clients or working on 
briefs, you are entitled to deduct a pro 
rata share of the cost of maintaining 
your house as a business expense. Thus, 
if you have a seven-room house, and 
one room is set aside for evening and 
Sunday practice of law, one-seventh of 
your house expenses are deductible. 
This would include depreciation on the 
house, heat, electricity, repairs, tele- 
phone, and similar items. 

If we wish to keep our income tax 
liabilities at the minimum, we must 
have adequate records from which to 
get the necessary data. These records 
can then be used in connection with our 
various tools for reducing taxes. We 
must devote a certain amount of time 
each month to applying these tools in- 
telligently. The time so spent will un- 
doubtedly net us more in reduced in- 
come taxes than we would receive from 
a client for the same time. 
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Preparation of Commercial Agreements 
Explained in New PLI Monograph 


The recent publication by the Prac- 
tising Law Institute of a new mono- 
graph on “Commercial Agreements” 
provides practitioners with valuable 
guidance in preparing sales and pur- 
chase agreements, employment con- 
tracts and other commercial agree- 
ments. Achieving a client’s objectives 
is facilitated by numerous practical 
suggestions as well as extensive ci- 
tations to applicable statutes and de- 
cisions. These citations reflect the 
author’s scholarship and careful re- 
search. 

In writing this monograph, Ludwig 
Mandel, of the New York City law 
firm of Kramer, Marx, Greenlee & 
Backus, has drawn on his extensive 
experience in active practice and as 
a lecturer in Institute classes. He 
has carefully analyzed the effect of 
interpretive decisions and controlling 
statutes. 

A detailed clause-by-clause explana- 
tion of typical purchase and sales agree- 
ments and employment contracts, to- 
gether with illustrative forms and cita- 
tions to the authorities make this a 
most useful desk book for the general 
practitioner. 

The practical nature of the mono- 
graph is indicated by following bits of 
advice: Whereas clauses are useful 
when the making of the contract 
has been induced by representations. 
They are admissions against interest. 
Important contracts should include 
acknowledgments in order to make 
them self-proving in litigation. A 
contract’s expiration date should be 
related to seasonal trends in the 
client’s business. A reservation of the 
right to terminate for specific causes 
prior to the expiration is advisable in 
long term contracts. What is to con- 
stitute performance should be stated 
-explicitly rather than left to infer- 
ence. Delivery and payment are con- 
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current conditions, unless the contract 
expressly provides otherwise. If a 
business which requires a government 
permit is being purchased, the buyer 
is not fully protected unless he has 
an express right to a refund of any 
payments made, should he fail to ob- 
tain the necessary permit within a 
stated time. A forfeiture or accelera- 
tion clause, to be fair, requires notice 
of and an opportunity to cure a de- 
fault within a stated grace period. 

In a section on sales and purchase 
contracts valuable hints are given on 
terms dealing with description of goods, 
price, quantity, title, delivery, warran- 
ties and buyer’s and seller’s remedies. 
Other suggestions include: In prepar- 
ing printed sales and purchase forms 
be careful to eliminate any basis for a 
claim that clauses printed on the back 
of a form are not part of the contract 
because not called to the signer’s atten- 
tion. In a sale by sample the sample 
should be clearly identified and, where 
feasbile, physically attached to and 
made a part of the contract. When rep- 
resenting a buyer seek to provide that 
his claims for defects, delays or other 
breach of contract shall survive pay- 
ment. 

Employment contracts also are ana- 
lyzed in detail, and suggestions made 
as to provisions relating to automatic 
renewal, illness, sale or discontinuance 
of business, duties, compensation, cove- 
nants not to compete, etc. Here too, the 
emphasis is on practical advice, such 
as: A provision in an employment ap- 
plication or other printed form which 
the employee signs, that the employ- 
ment is at will and terminable by either 
party at any time without notice, will 
discourage claims of an oral hiring for 
a definite term. A major change by 
the employer in the employee’s duties 
and title may be a breach of the con- 
tract unless specifically authorized by 
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the contract. It is wise to restrict ex- 
pressly the employee’s authority to in- 
cur obligations or to make representa- 
tions or other commitments on behalf 
of the employer. When the employee 
is to receive a share of the profits, the 
existence of a joint venture or partner- 
ship, unless that be the fact, should be 
negatived expressly, and the method of 
determining profits carefully defined. 
In drawing commission-salesmen’s con- 
tracts the author suggests excluding 
commissions on returned goods and bad 
debts in computing commissions and 
permitting the rejection of orders for 
whatever reasons the employer wishes. 


The concluding portion of “Commer- 
cial Agreements” deals with negotiat- 
ing the contract, and discusses in spe- 
cific terms what counsel’s role should 
be. 

In a fifteen page appendix are 
samples of sales and purchase order 
forms, letter forms and formal em- 


ployment agreements for salesmen and 
for chemists, and guaranties of pay- 
ment and of performance and indem- 
nity, illustrating the application of 
Mandel’s ideas in typical agreements. 

The new publication, priced at $2, is 
one of PLI’s series of seventeen mono- 
graphs on General Practice, which in- 
clude “Corporate Practice,” “Drawing 
Wills,” “Contracts for the Sale of 
Realty,” “Preparation of Leases,” “Se- 
cured Loans,” and “Brief Writing and 
Appeals.” 


The Practising Law Institute, a non- 
profit educational institution with of- 
fices at 20 Vesey Street, New York 7, 
N.Y., offers an extensive program of 
courses and forums attended by law- 
yers from all sections of the country. 
It also is publishing two new series of 
tax monographs based on the 1954 
Revenue Code. A catalog of all its pub- 
lications is available on request to the 
Institute. 


work. Prefers East Coast. 
arranged at mutual convenience. 


POSITION WANTED — MALE 


Young Attorney now practicing wishes to relocate possibly as associate. 
Will consider position other than law. Personal interview 


Write Box FB, The Florida Bar, Supreme Court Bldg., Tallahassee, Florida 


Enjoys court 


Member of Florida Bar, prior limited practice, presently engaged in casualty insurance 
industry, desires association with firm or individual engaged in active practice, southern 


Florida. Reply: Apt. Q-3, Florence Apts., Florence, Alabama. 


GENUINE ENGRAVED LETTERHEADS 


$15.00 for 1,000 (Complete Cost) 
Free Designing — Free Proof — Free Die 


Mail us your present letterhead and indicate any changes desired. Without cost or obligation your 
free proof will be mailed promptly, designed similar to your present letterhead or as you instruct us 
MIAMI ENGRAVING COMPANY 
245 N. E. 87th Street (1 Block West of Biscayne Blvd.) Miami, Fla. 
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The 

JURISPRUDENCE 

HONOR 

ROLL: 
American 
Jurisprudence 
California 
Jurisprudence 
Ohio 
Jurisprudence 
Texas 
Jurisprudence 


And Now: 


See 
for yourself! 


Here is your opportunity to get acquainted 
with Florida Furisprudence, without risking 
a penny! Mail either publisher the coupon 
below and receive Florida furisprudence Vol- 
ume One, now published, for a FREE 10-day 
examination. Examine it carefully, and ei- 
ther return the approval volume and be free 
of all obligation, or take advantage of the low 
prepublication price and low, easy terms. 


Florida 


Jurisprudence 


By the Nation’s 
Jurisprudence 


Experts: 


(Mail this coupon 
to either publisher 


BANCROFT-WHITNEY COMPANY 
McAllister and Hyde Streets San Francisco 1, California 


THE LAWYERS CO-OPERATIVE 
PUBLISHING CO. Rochester 14, New York 


Please send me on 10-day approval Volume 1 of 
Florida Furisprudence. This approval order entitles 
me to purchase the complete set of Florida Furis- 
prudence at the prepublication price of $17.50 a 


eae volume. If I do not want the set I will return the 
approval volume and be free of all obligation. 
Signed 
Address. 
| City Zone State 
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LEGISLATIVE REPORTING SERVICE 


Bill copies of introductions, committee reports, amendments and 
daily summary of proceedings on all bills of interest 
to you throughout the legislative session. 


* 
Write, wire or phone: 


NELL L. COWAN BOSTWICK 
BOSTWICK LEGISLATIVE BUREAU 


31442 South Monroe Street 
P.O. Box 303 
Tallahassee, Florida 
* 


Over 40 yenrs experience in legislative reporting to 
attorneys, business and professional groups. 
* 


CHARLES W. BOSTWICK & WILLIAM C. BOSTWICK 
Associates and Assistant Managers 


FOR SALE 


APPROXIMATELY 
75 wood, legal, glass window book cases 
PRICE $4.00 each F.O.B. 
KISSIMMEE, FLA. 


ROGERS AND KELLEY, ATTORNEYS 


12 East Monument Avenue Kissimmee, Florida 


LAW BOOKS — THOMAS LAW BOOK COMPANY 


PUBLISHERS — DEALERS — IMPORTERS IN BUSINESS SEVENTY YEARS 
WE BUY 
209 North Third oe a? 2236 . Louis 2, Missouri 
H. D. BENEDICT, Presiden’ H. 8. BOLLENBACH. "Vice-President 


Ww. * MATTHEWS, Secretary 
LET US KNOW YOUR WANTS 


“BAR EXAMINATION REVIEW COURSE” 
(For July ‘55 Law Exams) 
— June 20th to July 15th — 
P.O. Box 1812 Clearwater, Florida 


Legal Consulting Services 


BLACK LABORATORIES, INC. 


700 S.E. Third Street Gainesville, Florida 
Complete Investigations. 
Biological, Physical, and Chemical Sciences. 
EXPERT TESTIMONY 
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Let's Be BRIEF... 


WE ARE equipped to give you prompt, efficient 
and economical service in printing your legal 
briefs. Our experience and know-how over two 
decades, enable us to produce a printed brief for 
you at $3.00 per printed page. Send your next brief 
to Rose—and see how easy it is to be satisfied. 


RUN PRINTING COMPANY, inc. 


ROSE BLDG. TALLAHASSEE, FLORIDA 


HANDWRITING EXPERT AND DOCUMENT EXAMINER 


HERMAN V. BENNETT Former Federal Agent 


EXAMINER AND PHOTOGRAPHER OF QUESTIONED DOCUMENTS 

Consultant on questioned Handwriting and Typewriting, Pens, 
Inks, Paper, Erasures, additions, falsifications, seals, stamps and 
questions of similar character Scientifically investigated. 

Special Document Photographs prepared to accompany Reports, 
and for Court Demonstrations. Your inquiry solicited on all mat- 
ters pertaining to Handwriting in wills, contracts, anonymous 
writings, notes, deeds, books of account, election ballots, ete. 
Completely equipped modern laboratory, including ultra-violet and 
infra-red ray apparatus. 


Pan American Secret Service, Inc. ‘LICENSED AND BONDED. 


Invites inquiries from Florida’s leading attorneys, law firms, banks, industrialists and business 
executives on all matters requiring competent investigators. We do not solicit domestic relations 
cases. References of integrity and ability furnishd upon request. 

Legitimate detective work in all its branches transacted in all parts of the world. 

Special facilities for investigations in Havana, Cuba, Nassau, N. P. Bahamas and the Latin- 
American Republics. 

We solicit inquiries to act as confidential emissaries ror a select clientele in financial and 
commercial matters throughout the Latin-American republics. 

Through our years of activities as detectives for the Pan-American Airways we have developed 
reliable sources of information, important contacts with secret police organizations and special 
facilities for rendering an invaluable service to our clientele. Our operatives are Spanish- 
speaking investigators and we enjoy the confidence of the Cuban Secret Police and similar 
Latin-American organizations. 

Mr. Bennett is a former Federal Agent, is Member of the WORLD 
SECRET SERVICE ASSOCIATION, also THE ASSOCIATION OF BRITISH 
DETECTIVES—President of the FLORIDA ASSOCIATION OF DETEC- 
TIVE AGENCIES, INC.—President of the GREATER MIAMI ASSOCIATION 
OF DETECTIVE AGENCIES, and a Member of THE PUBLIC AFFAIRS 
COMMITTEE of THE MIAMI CHAMBER OF COMMERCE. 

Our organization marks the peak of progress in secret service oper- 
ations. It is the product of long and varied practical experience. A high 
degree of efficiency is maintained by the careful selection, discipline and 
vigilant supervision of our Personnel. 


Executive Office: 908-9 Olympia Building 
MIAMI 32, FLORIDA 
Telephones: Day—3-2050: Nite—2-8137 -Opr. #102 
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TAKE IT 
FROM ME, 
FOLKS... 


when it comes to 
helping with 
the chores! 


POWER & 


LIGHT COMPANY 


Someone Missing? 


We locate: 

Heirs to estates, 
Beneficiaries, 
Legatees and 
Property Owners. 


We compile genealogies 
and prove authenticity 
of next of kin. 


We have correspondents 
all over the world. 


Investigations made 
on a contingent or 
per diem basis. 


We cooperate with 
attorneys on an 
ethical basis. 


ALTSHULER 
GENEALOGICAL SERVICE 


920 Seybold Building 
36 N.E. Ist Street Miami, Florida 


PHONE: MIAMI—3-0960 


a 


The daily rate is $5.00 
per 10 hours plus 8c per mile including gas, 
oil, and insurance. Thus, the total cost for 


RENT A NEW CAR FROM 


HERTZ 


& ad YOU 


LOW RATES include gas and oil, Public 
Liability, Property Damage, Fire and Theft 
Insurance and $100.00 deductible collision 
protection at no extra cost. 
charges... 
of one. 
longer. Hertz is world’s largest ...31 years’ 
experience...the only system offering uni- 
formly high grade 
service at low cost 
in over 6500 
throughout the world. 


No hidden 
5 or 6 can ride for the cost 
Rent for an hour, day, week or 


cities 


RATE EXAMPLE: 


50 mile trip is $9.00 regardless of how 


many ride. Rates lower by the week. 


HERTZ SYSTEM 


FOR RESERVATIONS 
in TALLAHASSEE 
PHONE 

Municipal Airport 


2-1723 


Florida's Finest 
HOTELS... 


COFFEE SHOPS 

FREE RADIO 

IN EVERY ROOM 


ALL ROOMS 


KLOEPPEL 
HOTELS 
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OFFICERS OF LOCAL 


BREVARD COUNTY BAR ASSOCIATION: Presi- 
dent John H. Wahl, Cocoa; Secretary-Treasurer 
Charles Williams, P. O. Box 685, Titusville. 

BROOKSVILLE BAR ASSOCIATION: President 
Joseph E. Johnston, Jr., Murphy Building; Secre- 
tary-Treasurer Richard E. McGee. 


BROWARD COUNTY BAR ASSOCIATION: Presi- 
dent Richard M. Sauls, Professional Building, Holly- 
wood; Secretary Grant E. Wenkstern, 511 S.W. 11 
Ct., Ft. Lauderdale. 


CHARLOTTE COUNTY BAR _ ASSOCIATION: 
President Frank Wotitzky, P. O. Box 279, Punta 
Gorda, Fla.; Secretary-Treasurer Edward L. Ger- 
son, Punta Gorda. 

CLEARWATER BAR ASSOCIATION: 
William M. MacKenzie, First Federal 
Secretary John W. Rowe, Law Building. 


CORAL GABLES BAR ASSOCIATION: President 
Harry L. McHenry, First National Bank Bldg.; 
Secretary John R. Lindsay, 239 Miracle Bldg. 


DADE COUNTY BAR ASSOCIATION: President 
David W. Dyer, 1301 DuPont Building, Miami; 
Secretary Reginald L. Williams, 908 First National 
Bank Building, Miami. 

DeSOTO COUNTY BAR ASSOCIATION: Presi- 
dent Hugh G. Jones, 28 S. DeSoto Ave., Arcadia; 
Secretary Halley B. Lewis, Box 590, Arcadia. 

HARDEE COUNTY BAR ASSOCIATION: Presi- 
dent John W. Burton, Wauchula State Bank Bldg., 
Wauchula; Secretary Lefferts L. Mabie, Jr., P. O. 
Box 675, Wauchula. 


HIALEAH-MIAMI SPRINGS BAR ASSOCIATION: 
President Martin F. Whelan, 710 Ingraham Build- 
ing, Miami; Secretary Ernest N. Stamey, 61 Hialeah 
Drive, Hialeah. 


HOMESTEAD BAR ASSOCIATION: President R. 
L. Conley, 203 N. Krome Avenue; Secretary Walter 
Crane, 371 N.E. 14th Street. 

JACKSONVILLE BAR ASSOCIATION: President 
Frank L. Watson, 701 Florida National Bank Build- 
ing; Secretary Harold R. Clark, 203 American Na- 
tional Bank Building. 


LAKE-SUMTER BAR ASSOCIATION: President 
John P. Wilkerson, P. O. Box 781, Eustis; Secretary 
Judge Troy Hall, Tavares. 

LAKELAND BAR ASSOCIATION: President Wil- 
liam G. Carver, P. O. Box 586; Secretary-Treasurer 
Thomas M. Langston, P. O. Box 586. 


LEE COUNTY BAR ASSOCIATION: President 
Frank A. Pavese, Box 1187, Fort Myers; Secretary- 
Treasurer Archie Odom, Fort Myers. 

MANATEE COUNTY BAR ASSOCIATION: Presi- 
dent William C. Grimes, Professional Building, 
Bradenton, Florida; Secretary-Treasurer Jack Man- 
son, Professional Building, Bradenton, Fla. 


MARION COUNTY BAR ASSOCIATION: Presi- 
dent William G. O'Neill, Robertson Building, Ocala; 
Secretary Wallace E. Sturgis, Jr., Marion Block, 
Ocala. 


MARTIN COUNTY BAR ASSOCIATION: Presi- 
dent William R. Scott, P. O. Bin 2, Stuart; Secre- 
tary-Treasurer Betty S. Pryor, P. O. Box 988, Stuart. 

MIAMI BEACH BAR ASSOCIATION: President 
Alexander S. Gordon, 420 Lincoln Road; Secretary 
Gerald J. Klein, 420 Lincoln Road. 


MONROE COUNTY BAR ASSOCIATION: Presi- 
dent Paul E. Sawyer, P. O. Box 571, Key West; 
Secretary-Treasurer Enrique Esquinaldo, Jr., 608 
Whitehead Street, Key West. 

NAPLES BAR ASSOCIATION: President Benja- 
min G. Parks, Box 485; Secretary-Treasurer Lynn 
Hixon, Box 552. 


NASSAU COUNTY BAR ASSOCIATION: President 
Thomas G. Hall, Florida Nat'l. Bank Bldg., Fer- 
nandina; Secretary-Treasurer J. J. G. Cooper, 
Fernandina. 


ORANGE COUNTY BAR ASSOCIATION: Presi- 
dent Warren H. Edwards, 338 North Main Building, 
Orlando; Secretary Robert W. Olsen, Box 1767, 
Orlando. 


President 
Building; 


* All presidents of local bar associations are members of the Florida Conference of Bar Presidents. 
President, H. N. Roth, Metcalf Building, Orlando; Vice-President, Judge Causey S. Green. 
Palatka; Secretary, Sidney C. Kass, P. O. Box 1203, Coral Gables. 


officers are: 


BAR ASSOCIATIONS* 


PALM BEACH COUNTY BAR ASSOCIATION: 
President Robert F. Cromwell, P. O. Box 737, Riviera 
Beach; Secretary Philip D. Anderson, 1212 Harvey 
Building, West Palm Beach. 


PASCO COUNTY BAR ASSOCIATION: President 
T. Hart Getzen, Box 586, Dade City; Secretary- 
Treasurer Wm. H. Seaver, P. O. Box 414, Dade 
City. 


PUTNAM COUNTY BAR ASSOCIATION: Presi- 
dent P. B. Huff, Abstract Building, Palatka; Secre- 
tary-Treasurer Kate L. Walton, Palatka. 

SARASOTA COUNTY BAR ASSOCIATION: Presi- 
dent William M. Kreag, P. O. Box 1276, Sarasota; 
Secretary Lynn Silvertooth, Palmer National Bank 
Building, Sarasota. 


SEMINOLE COUNTY BAR ASSOCIATION: Presi- 
dent A. Edwin Shinholser, Atlantic Bank Bldg., 
Sanford; Secretary-Treasurer Andrew Speer, 113%2 
Magnolia Avenue, Sanford. 


SOUTH BREVARD COUNTY BAR ASSOCIATION: 
President Richard B. Muldrew, 416 New Haven 
Avenue, Melbourne; Secretary-Treasurer Edward L. 
Trader, Magnolia Blvd., Melbourne. 

ST. JOHNS COUNTY BAR ASSOCIATION: Presi- 
dent Howell W. Melton, 602 Law Exchange Bank 
Building, St. Augustine; Secretary George B. New- 
ton, P. O. Box 563, St. Augustine. 


ST. LUCIE COUNTY BAR ASSOCIATION: Presi- 
dent Charles E. Becht, P. O. Box 1047, Ft. Pierce; 
Secretary-Treasurer Charles B. Adams, P. O. Box 
551, Ft. Pierce. 


ST. PETERSBURG BAR ASSOCIATION: Presi- 
dent Richard T. Earle, Hall Building; Secretary 
Allen Anderson, 423 Florida National Bank Build- 
ing. 

TALLAHASSEE BAR ASSOCIATION: President 
Harry Morrison, 12342 S. Monroe; Secretary-Treas- 
= Donald O. Hartwell, Washington Square 
Bldg. 


TAMPA & HILLSBOROUGH COUNTY BAR AS- 
SOCIATION: President Neil C. McMullen, First 
National Bank Building; Secretary Joseph Miyares, 
404 Franklin Street. 


VOLUSIA COUNTY BAR ASSOCIATION: Presi- 
dent Alfred E. Hawkins, 204'2 N. Beach St., Daytona 
Beach; Secretary-Treasurer Melvin Orfinger, 110 
South Palmetto Avenue, Daytona Beach. 

WINTER HAVEN BAR ASSOCIATION: President 
Roy C. Summerlin, Vanskiver Bldg., Box 793, Win- 
ter Haven; Secretary-Treasurer Jack Straughn, 
Philip’s Professional Bldg., Winter Haven. 


FIRST JUDICIAL CIRCUIT BAR ASSOCIATION: 
President J. Edwin Holsberry, P. O. Box 348, Pensa- 
cola; Secretary Charles S. Coe, P. O. Box 29, 
Pensacola. 


SECOND JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President Roy T. Rhodes, 102’2 South Mon- 
roe Street, P. O. Box 1725, Tallahassee; Secretary- 
Treasurer John A. Madigan, Jr., 221 Center Build- 
ing, Tallahassee. 


THIRD JUDICIAL CIRCUIT BAR ASSOCIATION: 
President W. T. Davis, Madison; Treasurer Byron 
Butler, Perry. 


FIFTH JUDICIAL CIRCUIT BAR ASSOCIATION: 
President Charles A. Savage, Jr., Robertson Build- 
ing, Ocala; Secretary-Treasurer W. Troy Hall, Jr., 
County Judge, Tavares. 


EIGHTH JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President Harry C. Duncan, P. O. Box 26, 
Gainesville; Secretary Frank E. Maloney, College 
of Law, University of Florida, Gainesville. 

TENTH JUDICIAL CIRCUIT BAR ASSOCIATION: 
President Corneal B. Myers, Box 708, Lake Wales; 
Secretary Chesterfield H. Smith, Box 988, Bartow. 

TWELFTH JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President Fred Mellor, P. O. Box 309, Ft. 
Myers; Secretary-Treasurer F. E. Starnes, Ft. Myers. 

FOURTEENTH JUDICIAL CIRCUIT BAR ASSO- 
CIATION: President J. Frank Adams, Blountstown; 
Secretary-Treasurer Virgil Mayo, Blountstown. 
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FLORIDA LAW AND PRACTICE 


A COMPLETE ENCYCLOPEDIA 
OF LIVING FLORIDA LAW 4 


FOR FLORIDA LAWYERS 
BY 


FLORIDA LAWYERS 


AUTHORS WHO KNOW THE PECULIARITIES OF THE 


FLORIDA LAW 


Write for details, including free examination 
of Volume One, soon to be published. 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 
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